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ABSTRACT 

In this copyright infringment suit, the plaintiff 
(Williams 5 Wilkins Company) alleges that the defendant (Department 
of Health, Education and Welfare) through its agencies, the National 
Institutes of Health (NIH) and the National Library of Medicine (NLM) 
has infringed plaintiff's copyrights in medical journals by making 
unauthorized photocopies of articles from such journals. The 
Commissioner to the Court holds that the defendant has infringed the 
plaintiff's copyrights and that the plaintiff is entitled to recover 
"reasonable and entire compensation." For convenience and orderly 
discussion of the many complex problems raised by this case, the 
opinion is divided into three parts. Part I is a synopsis of the 
material facts, most of which are not in dispute. Detailed facts ore 
set out in the findings of fact. Part II deals with the copyright law 
as it applies to resolution of the case. Part III deals with some 
ancillary matters. (Author/NH) 
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Opinion 

Davis, Commissioner; This is a copyright infringement 
suit under 28 U.S.C. § 1498 (b).‘ Plaintiff alleges that defend- 

*Tho opinion, flndlnfpi of fnct, nnd recommended conclusion of Inw nrc 
snbinlttcd under the order of reference nnd Rule 184(h). 

1 Prior to .tnOO, | 1408 provided only for patent Infringement nnltfl ngnlnst 
the United States. In 1000, Congress amended § 1408 to make tim United States 
liable also for copyrlflrlit infrlnRomont, pursuant to title 17, U.S.C., the copy- 
rlglit statute. This Is the first copyright case to reach trial In this court. 

(1) 
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ant’s DpiKiiiinpnt of IToaltli. Education, nml Wolfaro. 
through itsufiPiicics. tlip National institutps ofTlpalth (NUT) 
and the National Tjibrai'y of ^Icdiciiip (NIjM), has in- 
fringed plaiatiH's copyrights in nipdical j(airnals by nialving 
uinmthorizpd photocopies of articles from such jonnials. This 
suit is one of first impression: raises long-troublesome and 
nnicli-discnssed issues of library photocopying of copyrighted 
luaterialsj ® and rec[nires for resolution the ‘^judgment of 
Solomon” if not also the “dexterity of Ilondini.”^ The fol- 
lowing organizations sought (and were granted) leave to 
file briefs as amici curiae: The Authors League of America, 
Inc., and the. Association of American Publisliei-s, Inc. (in 
support of plaiutiH) ; and the American Jjibrary Associa- 
tion, the Association of Ivcsearch Libraries, the Medical 
Library Association, and the. American Association of Law 
Libraries (in support of defendant). Those briefs, along 
with the briefs filed by the parties, have, been of great a.s- 
sistance. I hold that defendant has infringed plaintiir’s 
copyrights and that plaintiff is entitled to recover “reason- 
able and entire, compensation” as provided by § 1198(b). 

For convenience and for orderly discussion of the many 
complex problems raised by this case, the. opinion is divided 
into three parts. Part. I is a synopsis of the material facts, 
most of which arc not in dispute. Detailed facts are set out 

2 Son. p,R.. H. Vnnui'r, I'lintndupllcntlon Copyrl^rlitnd Matrrlnl by 

Mbrarlrs. Stmly Nn, Copyrl^bt Law llovlslnn. Stmllrs ITrparod for .Sonatn 
rnnini. on tlic .TnillPlnry. SOtli Cnnp., 2d Spss. (inOO) nu-rrlnnftnr oy.od ns 
tlir Varnicr Rtinlyl ; 0. Soplinr anti L. Upllprln, The Dotornilnntloii ol liOpil 
ViWiH and Kronnnilo O\ildopost« with Rnspeed tn tbn Dlssrmlnatlnn of Sclon- 
tlflr nnd Kdncatlniml Iiiformntinn ns It Is Affpctcd by Copyrl>rbt — A Status 
Ut'port, Final Keport, *»>* ’I*!**-' Cominittpp to Invrstlgato CopyrlpUt 

Problems Affecting Conunnnlontlon In Science nml Ediicntlnn, Iiie., for tbo 
I’.S. Department of Hoaltli. KtlueatlniL and Welfare, Project No. 7070:i 
nn07) [bcrclnnftcr cited ns Snpbnr nnd Mcllprln rcportl ; Repetrt of tbc 
Register of Copyrights on the General Revision of the IT.S. Cnpyripbt Lnw to 
the House Coimn. on tbo dndleinry, S7tb Cong., 2d Scss. nt 25 -20 (1001) 
[liereinnftor cited ns the Register’s Report] ; Prnjcot — New Teebiiolngy nnd 
the Lnw of Copyright: Ropngrapby nnd Computers, 15 U.C.L.A. L. Rev. 051 
(lOOS) [berelnnftcr cited ns T'CLA Project] ; V. Clapp, Copyrlgbt--A 
Llbrnrlnn's View, Propnred for tbo Nntlonnl Advisory Conimlsslnn on 
Libraries, Assnclntlnn of Anioricnn Libraries (1008) ; Scliiistcr nnd Rloeb, 
Meebnnicnl Copyright, Copyright Lnw. nnd the Tencber, 17 Clev.-Mnr. L. Rev. 
200 (1008) ; “Report on Single Copies" — Joint Libraries Cnininittcc on Fair 
Fse In Pbntncnpying. 0 Copyright Sno‘y Rail. 70 (1001-02). 

3 To borrow n pbrnse from Air. Justice Fertas in Fnrtuightljf Corp. v. I>vltcd 

Television, Ine,, 502 IT.S. 500, 402 (1008), vrhenrtng denied, 50.5 U.S. 
002. There, tbo Supremo Court grnpplod with nnotlier vexing copyright prob- 
^}ible niiteniin television (CATV). 
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ill the lindinjis of fact. Pait II deals with the copyrijrht law 
as it applies to resolution of the case. Pint III deals with 
some ancillary inattci's. 



Plaintill', thoiifrli a ndatively small company, is a major 
IMiblisher of medical journals and hooks. Plaiiitilf publishes 
;>7 joiinials. dealing Avith various medical specialties. The 
four journals in suit are Medicine. Joiiriud of 1 mnunwlogy^ 
(rdatroentcwhxjij., and P/iarmncoIogical lievieics. Medicine 
is published by ])laintiir for profit and for its own benefit. 
'Phe other three journals are published in conjunction with 
specialty medical societies Avhich. by contract, sbare the jour- 
nals’ profits with plaintitl'. The articles published in the 
jonrnals stem from manuscripts submitted to plaintiff (or 
one of the medical societies) by physicians or other scientists 
engaged in medical research. The journals are widely dis- 
seminated throughout the United States (and the world) in 
libraries, schools, pliysicians’ oflice.s, and the like. Annual 
subscription jirices ninge, from about $12 to $14; and, duo 
to the esoteric nature of the journals’ subject matter, the num- 
ber of anuiial snbs<-ription.s is relatively small, ranging from 
about 1:5,100 {Plumndrolof/lctd Reviews) to about 7,000 
{(rdsfroenterologi/) . !Most of the revenue derived from the 
journals comes from sidiscription sales, though a small part 
comes from ndve? tising.' The journals are iiublished with 
notice of copyright in plaiutilf’s name. The notice appears 
at the front of the journal and sometimes at the beginning of 
each article. After publication of each journal issue (usually 
monthly or bimonthly) and after compliance with the re- 
quisite statutory requirements, the Tlogistor of Copyrights 
issues to plaintiff certificates of copyright registration. 

NUT, the Government’s priucijinl medical re.search orga- 
nization, is a conglomerate of institutes located on a multi- 
acre campus at Bethesdn, Maryland. Each institute is con- 
cerned with a particular medical specialty, and the institutes 
conduct their activities by way of both intramural research 
and grnnts-in-aid to private individuals and organizations. 
NIII employs over 12,000 persons — 4,000 are science profes- 
sionals and 2,000 have doctoral degrees. To a.ssist its intrn- 

* tlio •‘‘K’cmber 1050 Issue of Mcilicino lifts 80 puffcs, four of which 
curry conimerchil product ndvcrtlslng. The August 1005 Issue of Journol of 
liuniiinology lifts 200 pages, nine of which cftrry commcrelnl product 
ndvor Using. 
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iminil pro^rnims, NIH inaintniiis a tcchnicnl library. The 
library hou'Cvs about lo0,000 ^•()luInc s, of which about ;>0,000 
arc books ami the balance scientific (principally medical) 
journal.'!. The library is open to the public, but is used mostly 
by Nllt in-house msoarch personnel. The. library’s budget for 
1070 was $1.1 million. 

The Nlll library subscribes to about 3,000 dill'erent journal 
titles, four of which ai*e the journals in suit. The library sub- 
scribes to two copies of each of the journals in suit. As a gen- 
eral rule, one copy stays in the library reading room and the 
other copy circulates among intere.sted NIH personnel. De- 
mand by yiTT resc4\rch workers foi' access to ]ilaintifl‘'s 
journals (ns well as other journals to whicli the library sub- 
scribes) is u.sually not met by in-hou.se subscription copies. 
Consequently, ns an integral jinrt of its operation, the library 
runs a jdiotocopy service for the benefit of its ve.search staff. 
On request, a resoni’ch.''r can obtain a photocopy of an article 
from any of the journai-o in the library's collection. TTsually, 
researchers request photocopies of articles to assist them in 
theii' on-going i>i’ojects; sometimes photocopies arc requested 
simi)ly for background reading. In any event, the libraiy 
does not monitor the reason for requests or the use to which 
the photocopies are put. The photocopies are not returned to 
the fibrnryj and the record shows that, in mo.st instances, 
researchers keep them in their private files for future 
reference. 

Four regularly assigned employees operate the NITT photo- 
copy equipment. The equipment consists of microfilm cameras 
and Xero.x copying machines. In 1970, the library photocopy 
budget was $86,000 and the library filled 85,744 rcque^ts for 
photocopies of journal articles (including plaintiff’s jour- 
nals), constituting about 930,000 pages. On the average, n 
journal article is 10 pages long, so that in 1970, the library 
made about 93,000 photocopies of articles. 

NLM is located on the Bethesda campus of NIH. NLM was 
formerly the Armed Forces Medical Library. In 1956, Con- 
gress transferred the library from the Department of Defense 
to the Public Health Service (renaming it the National Li- 
brary of Medicine) , and declared its purpose to be “* * * to 
aid the dispcmination and exchange of scientific and other in- 
formation important to the progress of medicine and to the 
juiblic health * * 42 U.S.C. § 275 (1970) . NLM is a repos- 

itory of much of the world’s meclical literature. NLM is in es- 
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sciicc a “1 ibra r ia ns' 1 ibra r y." As pa I'T. o f its opcrat ion, NI Af co- 
operates witli otlicr libraries ami like rcscarch-ancl-cducation- 
oricntccl institutions (both public and private) in a.so-callccl 
“interlibrary loan” program. Upon requo.st, NLM will loan 
to such institutions, for n limited time, books and other mate- 
rials in its collection. In the case of journals, the “loams” 
usually take the form of photocopies of jourual ai'ticlos which 
are .suiipliod by NLM free of charge and on a no-rcturn basis. 
'The term “loan” therefore is a euphemism when journal 
articles arc involved. NLM's loan policies are fa.shioned after 
the General Tnterlibrary Loan Code, which is a statement of 
self-iiu]iosod regulations to bo followed by all libraries which 
cooperate in interlibrary loaning. The Code provides that 
each library, upon request for a loan of materials, shall decide 
whethe)' to loan the original or provide rt photoduplicate. The 
Code notes that photoduplication of copyrighted materials 
may raise copyright infringement problems, particularly 
with regard to “photographing of periodicids or 

books with current copyrights^ or in making iiinUipk copies 
of a publication.” [Emphasis in original te.xt.] NLM, there- 
foi'e, will jirovide only one photocopy of a particular article, 
per request, and will not photocopy on any given request an 
entiro journal issue. NLM, as well as other libraries, justifies 
this practice on the basis of a so-called “gentlemen’s agree- 
ment,” written in 193.5 by the National Association of Book 
Publishers and the Joint Committee on Materials for Re- 
search (rop resenting the libniries), which states in part, “A 
libraiy * * * owning books or periodical volumes in which 
copyright still subsists may make and deliver a single photo- 
graphic reproduction * * * of a part thereof to a scholar 
representing in w’riting that he desires such reproduction in 
lieu of loan of such publication or in place of manual tran- 
scription and solely for the purposes of research * * 
[Kmphasis supplied.] Each photocopy reproduced by NLM 
contains a statement in the margin, “This is a single photo- 
static copy made by the National Library of Medicine for 
pu ’ poses of study or rosearch in lieu of lending the original.” 
In 1908, a representative year, NLM received about 127,000 
requo.sts for interlibrary loans. Requests wer(5 received, for 
the most part, from other libraries or Govorument agencies. 
However, about 12 percent of the recpiosts came from private 
or commercial organizations, particularly drug companies. 
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Some roquosls wore for l)ooks. in wliieli event the book itself 
vvns loaned. ^Tost requests were for joniamls or joiii’nal 
articles; ami al)ont 120.000 of the requests were filled by 
photocopy inii single articles from journals, including plain- 
tiff's journals, rsually, the library seeking an interlibrary 
loan fiom XLM did so at the request of one of its patrons. 
If tlie “loan” was made by photocopy, the photocopy was 
given to the patmn who was free to dispose of it as he wished. 
NOI made no effort to find out the ultimate n.se to which the 
photocopies were put ; and there is no evidence that borrow- 
ing lib'.ai'ies kept the “loan" photocopies in their permanent 
collections for use by other pati-ous. 

Defendant concedes that within the pertinent accounting 
period, XL1\[ and the XIII lilnary made at least one photo- 
copy ol each of eight articles (designated by plaintiff as 
the. Count I-to-Count VI II articles) fiom one or more of the 
four journals in suit. Defendant also concedes that plaintiff 
is the record owner of copyright registrations on the journals. 
That would appeal’ to end the matter in plaintiff'.s favor, for 
§ 1 of the cojiyright statute ( 17 F.S.C.) says that the copy- 
rig’ht owner * shall lia\e. the e.Nclusive right: (a) to 
print, reprint, publish, cojiy and vend the copyrighted 
work and § of the .statute .says t'lat, “* [l]he 

copyright upon composite works or periodicals shall give to 
the |iroprietor thereof all the rights in respect thereto which 
he would have if each part were individually copyrighted 
under this title." Simply stated, this moiins that each article 
in plaintiff'.s journals is imitcctcd from infringement to the 
same e.xtcnt as the entire journal issue. Advertisers Evch., 
I nr. V. Laufe. 20 F. Snpp. 1 (VM). Pa. 1938) ; Kmff Features 
iSj/m/lrate \\ Fleischer, 299 F. .^33 (2d Cir. 1924).® 

Despite plaintiff's prima facie showing of infringement, 
the Govot-ninent and its amici raise a host of arguments why 
the libraries should not he held liable for infringemeuU The 

One nrKumont mndo by dofrndunt to juKtify Ihr rnp.vlnp of sliiplo nrtlfilos 
from plnlnllfT s jnnriinlH la that cncli nr(id« la I at "part * of a journal Issue, 
u lilcli In turn Is but "pnrt*‘ of n journal voliiwe ; mid. nccordlnply, defendant 
Bays. Its libraries have no^ coided an "entire’* enp.vrlplitod worki Section .M 
of 17 TT.S.C. fully meets that arpumeut. 'or It Is imdlsputed that plaintiff 
could publish and seek eopyrlpht replstrntlon on each artlclo Roparately. As 
Rtatwl ill lI.R. Hep. No. 2222, 00th Coup., 2d 8ess. 10 (1009) : 

Section R (of the Conyripht Aetl does.0T'*ny 'Vltli the nocosslty of taklnp a 
copyright on the eoutrlbutlonu of dllfemit persons Included In a Bliigle 
pubMcatlon ♦ ♦ ♦. 
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argiuncnfcj boil down to five defenses; (a) nonownership of 
Qopyright, (b) real party in interest, (c) noninfiingementj 
(d) fair use, and (e) license. 



The noninonership defense 

Defendant says that plaintiff is not the “proprietor” of 
copyright’ in the Count I-to-Count Vllf article.') (1< XJ.S.C. 

§ 9), and therefore does not have standing to bring this suit. 
As Jioted earlier, defoiulant concedes that plaintiff is the 
owner of record title of copyright registrations on the jour- 
nals in which the articles appear; and defendant also con- 
cedes that plaintiff is entitled to a “presumption that it is 
the owner of the individual articles in the journals published 
by it.” 17 U.S.C. §§ 3, 209. However, defendant says the pre- 
sumption is rebutted by evidence that the authors of the 
articles did not make written assignment to plaintiff of their 
proprietary interest in the manuscripts from which the arti- 
cles stemmed and that the authors were not paid monetary 
compensation for their manuscripts. 1' rom this, defendant 
urges that the authors did not assign to plaintiff ownership 
of their manuscripts, and, at most, granted to plaintiff only 
a license to publish the articles. Defendant relics on Morse v. 
Fields,, 127 h'. Supp. 03, (>5, 104 USPQ d 4, !)5 (S.D. N.\. 
1954), which held that ■' a general copyright in an 
issue of a periodical (a “blanket " copyright) docs not pi otect 
the rights in a particular contributccl article unleas such rights 
had bec’u previously assigr.ecl to the piddisher.” Defendant 
also cites Khielow 'PiihUshing Co. v. Photography-in-Bvsi- 
ness, Inc., 270 F. Supp. 851, 155 USPQ 342 (S.D. N.\ . 1907), 
and Bratthhoro Pvblkhim/ Co. v. Wmonill Publishing Co., 
250 F. Supp. 215, 149 USPQ 41 (D. Vt. 1966) , afd, 369 F. 2d 
565, 151 ITSPQ 660 (2d Cir. 1960), for the proposition that, 
absent an o.xpress assignment, the author (rather than the 
publisher) of a copyrightable work retains title to the work, 
even though it is published as part of a composite on which 
there is blanket copyright in the publisher’s name. 

The record does not support defendant and the cited cases 
arc not apposite. At the outset, it is pertinent to note this 
court’s decision in Dorr-OUver, Inc., et al, v. United States, 
193 Ct. Cl. 187, 432 F. 2d 447, 167 USPQ 474 (1970), which 
held that the owner of record title of a patent (and by anal- 
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ogy, a copyright registration) is tlic proper party to bring 
suit for infringement in this com-t under 28 U.S.C. § 1498, 
and that equitable rights of ownership of strangers to the 
suit cannot be raised as defenses against the legal title holder. 
See also Widemki v. Shapiro, Bernstein cG Go., 147 F. 2d 
909, G4 USPQ 448 (1st Cir. 194.*) ). As a matter of law, 
therefore, it Avould seem that defendant cannot assert the 
ownerehip defense since by doing so, it seeks to raise equities 
of pei-sons not parties to the suit. However, even if that issue 
can be raised, defendant cannot prevail on the merits. Au- 
thoi-s of two of the articles in suit testified at trial, and neither 
asseitcd an interest (legal or equitable) in their respective 
articles. It is reasonable to infer that testimony of the otlier 
authors would be the same, for the evidence supports the con- 
clusion that by custom of long standing and absent any 
written or oral agreement to the contrary, authors Avbo sub- 
mit manuscripts to medical journals do so on the implied 
understanding that the publisher Avill obtain statutory copy- 
right on the journal (and the individual articles thercin) 
in the journal’s name and for the journal’s benefit, and that 
the copyright Avill be enforced by the copyright registrant. 
So far ns the record shows, no author ever questioned or chal- 
lenged that ])ractice. GelNcl v. Poj/ntcr Prod., /nr.. 29(1 F. 
Supp. .331, 1(!0 USPQ ,^)90 (S.l). ii.Y. 19()8), held that full 
ownership of copyrightable subject matter may, by custom, be 
assigned by implication from the author to a publisher. Simi- 
larly, Best Medium Publishinr/ Co. v. National Insider. Inc., 
269 F. Supp. 4.3.3-34, 162 u’SPQ 60-67 (N.D. 111. 1900), 
afd, .385 F. 2d .384, 16.5 USPQ 560 (7th Cir. 1907), cert, 
denied, 390 U.S. 966, noted : 

“In the absence of evidence to the contrary, the tmns- 
fer by an author to a magazine publisher of a. manu- 
script without rertriction is deemed to carry with it all 
right, title, and interest, including all riglits of copy- 
right, therein.” 

The fact that authors are not paid by plaintiff for their 
manusciipts is of little significance. The record shows that 
medical researchers, on their own volition, submit manu- 
scripts to plaintiff’s journals in consideration for the jour- 
nal’s screening and editing, and hopefully accepting and 
publishing, the manuscripts. Rarely, if ever, do medical 
researchers publish the results of their work at their own 
expense. Rather they look to medical journals to bear the 
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expenses of editing, publishing and disseminating.® In the 
world of academia and its all-too-frequent specter of “pub- 
lish or perish,” researchei’S compete to get their mann- 
scripts accepted and ))nblished by journals of high reputation 
and wide circulation. Acceptance and publication by a lead- 
iug journal marks a,ii article as one of importance and good 
quality. The record shows that over 95 percent of all pub- 
lished medical research appears in medical journal articles. 
Thus, publication of research work by medical journals, 
though perhaps not of immediate monetary benefit to re- 
searchei-s, nevertheless enhances, and may even be crucial 
to, their long-term professional and economic opportunities. 
The record also shows that, once having succeeded in getting 
a manuscript accepted and published by plaintiff, authors 
do not seek publication by othei’S. Rather, they look to plain- 
tiff for pprints, further publication or permission to repub- 
lish elsewhere. Plaintiff, in turn, grants permission to others, 
often through royalty-bearing license agreements, to copy, 
reprinb and republish individual journal articles in other 
forms, . 6 . 5 '., as photocopies, as parts of books or on microfilm. 
Gf. Kineloio, supra, and Brattleboro, supra, wherein the 
authoi-s did not intend tlu', fii-st publisher to be the sole pub- 
lisher and, in fact, intended that others i-epublish the work 
without regard to the first publisher. 

In sum, the only reasonable inference (there being no evi- 
dence to the contmry) is that the authoi-s assigned to plaintiff, 
ah initio and by implication, the ownership rights to their 
manuscripts, and did not grant to plaintiff a mere license to 
publish. 

A final point: Implicit in defendant’s position on this 
issue is the notion that it is unfair for plaintiff to derive 
monetary profit from the work of medical researchers who 
do not share that profit directly with plaintiff. What de- 
fendant overlooks is that with respect to most of plaintiff s 
journals (and three of the four in suit), profits derived from 
the journals go in large measure to the medical societies for 
which the journals are published. The American Gastroen- 



• Some Jonrnnls rct]iilrc nntliors to pny •‘cxccsb pngc" clinrges for unusually 
)ng articles and also to pay, at least In part, for certain kinds of Illustrations. 
'0 tills extent, tlicrcforc, authors sometimes bear part of the expenso of 
ubllcatlon. However, there Is no evidence that such expenses are substantial 
compared to the total cost of publication) or that such rctiulrcmcnt dis- 
ournges authors from submitting manuscripts to plnlntlff In favor of pub- 
Ishlng thorn themfielves or elsewhere. 

— 72 2 
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terological Association (AP. A) and the American Association 
of Imimmologists (AAI) get 50 percent of the profits from 
Gastroenterology and the Joimml of hninundlogy,, respec- 
tively ; and the American Society of Pharmacology and Ex- 
perimental Therapeutics (ASPET) gets 90 percent of the 
profits from Pharmacological Reviexcs. Most of plaintiff’s 
journals, thei’efore, operate for the benefit of the medical pro- 
fession itself, ■which, in the long nm, is for the benefit of the 
public. In any event, plaintiff’s profits are not great, and at 
best, simply compensate plaintiff for the services it roudcrs 
as a publisher in a fi-ee-enterprise sy^stem where income is 
derived by risking capital to print and disseminate. E.g.^ in 
1968, profit from Phai'macological Revieios was $l,15f .44 (on 
sales of about $40,000), of which $1,039 went to ASPET and 
$115.44 went to plaintiff. In 1969, Pharmacological Reviews 
lost money. Also, in 1969, net income from Gastroenterology 
was $21,312.08 (on sales of about $245,000), and $11,532.35 
of that amount was offset by losses the previous year, leaving 
a balance of $9,779.73. Tlie balance -was split between plain- 
tiff and AGA, plaintiff getting $4,889.86. 

In short, absent pi’ivate publishers whose efforts provide 
for dissemination of 95 percent of the current medical litera- 
ture, most of the findings of medical r^.^ arch would go un- 
published and undisseminated; or at '■ st the burdens of 
publishing and disseminating would fall upon other organi- 
zations, one of which would no doubt have to be the 
Government.'^ 

TjAe real-farty-in-interest defense 

: Defendant says that plaintiff is not the real party in inter- 
est with resi^ect to the articles (Counts II to VI) in the 
Journal of Immunology and Pharmacological Reviews. 
Defendant says those journals are owned, respectively, by 
AAI and ASPET ; and, though not expressly urged, it is 
apparently defendant’s position that AAI and ASPET must 
be joined as parties-plaintiff or else must bring this suit in 
their o'wn names. The record shows that plaintiff publishes 

’Tlift UCLA Project, at 050, discusses the problems which would be 
created It thronj»li failure of private publishers, the Government takes up the 
slack In medical publishing. Among the problems might be ‘‘government 
Influence over the content of writings,” implicit in which is the *** ♦ • 
danger of government censorship * * *. Many scientific journal articles are 
presently subjected to scrutiny by panels of scientists who determine ‘publlsh- 
nblllty* Independently of the editors of Journals. Retaining such an evaluative 
process would allow professional scientists In the author's field, rather than 
bureaucrats^ to decide what is published.” 
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the Journal of Immunology under contract with ^VAI and 
publishes Pharmacological Reviews under contract with 
ASPET. The contracts obligate plaintiff to secure statutoiy 
copyright on the journals in plaintiff’s name. Wliile it is true 
that the contracts provide that the respective societies are the 
“sole owner of the periodical,” the clear intent of the parties is 
that copyright matters, including acquisition and enforce- 
ment, are plaintiff’s responsibility. Thus, the ASPET con- 
tract provides that it is plaintiff’s duty to procure copyright 
on Pharmojcological Reviews “in the name of the Publisher” 
and to oversee and act on requests by others to republish 
parts thereof, a right incident to the enforcement of copy- 
right. Likewise, the AAI contract requires plaintiff to pro- 
cure copyright on the J oumoJ of Irmmnology “in the name 
of the Publisher,” and notes that AAI “reserves the right to 
have the copyright assigned to the Association if at^ any 
time in the future this seems desirable.” This is a clear indi- 
cation that it was the parties’ intent that plaintiff should own 
the copyright oib initio. In short, there is no evidence that 
ASPET or AAI intended anything other than that plaintiff, 
and pl aintiff alone, should own the copyright in the respective 
journals and should enforce the copyright by bringing law- 
suits, or otherwise. 

In any event, Dorr-Oliver., swpra.^ disposes of the issue. 
Plaintiff is, and always has been, the record owner of the 
copyright registrations and is the proper party to bring 
suit in this court. See also Hedeman Prod. Oorp. v. T ap-Rite 
Prod. C'o/’p., 228 F. Supp. 630, 141 USPQ 381 (D. N. J . 1964) . 

The noninfnngement defense 

Defendant contends that its acts of copying do not violate 
the copyright owner’s exclusive right “to copy” the copy- 
righted work as provided by 17 U.S.C. § 1. The argument 
is that with respect tc books and periodicals, the act of making 
single copies (i.e., one copy at a time) is not, in itself, suf- 
ficient to incur liability ; that the “copying,” to be actionable, 
must include “printing” (or “reprinting”) and “publishing” 
of multiple copies of the copyrighted work. The argument is 
bottomed on analysis of the copyright laws as they have 
evolved from 171)0 to the present.® The early laws distin- 

® Congress enacted the first copyrlglit statute in 1790 (Act of May 31, 
1790, ch. 15, 1 Stat 124). Thereafter, the statute was revised from time 
to time, not^ly In 1802, 1881, 1870, and 1891. In 1909, the present statute 
Tvafl passed (Act of March 4, 1909, ch. 320, 35 Stat. 1075) and later was 
codified as 17 U.S.C. (Act of July SO, 1947, 61 Stat 652). 
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giiishcd “copying” from “printing;,” “reprinting,” and “pub- 
lishing,” and provided that the copyright in books \ in- 
fringed by “printing,” “reprinting” and “publishing” while 
the copyright i; other works photographs, paintings, 

drawings, etc.) is infringed by “copying.” The 1909 Copy- 
right Act obliterated any such distinction. It provides in 
§ 5 a list of all classes of copyrightable subject matter (in- 
cluding books and pei iodicals) , and says in § 1 that the owner 
of copyright shall have the exclusive right “to print, reprint, 
publisli, copy and vend the copyrighted [emphasis 

supplied]. Thus, the 1909 Act, unlike the earlier statutes, 
does not expi*essly say wlxich of the proscriloed acts of § 1 
apply to which classes of copyrightable subject matter of 
§ 5. Defendant says that to be consistent with the intent and 
purpose of earlier statutes, the “copying” proscription of § 1 
should not apply to books or periodicals; rather, only the 
proscribed acts of “printing,” “reprinting” and “publish- 
ing” should apply to books and periodicals. 

Defendant’s argument is not persuasive and, in any event, 
is irrelevant. It is clear from a study of all the copyright 
statutes from 1790 to date that what Congress has sought to 
do in every statute is to proscribe unauthorized duplication 
of copyrighted works. The words used in the various statutes 
to define infringing acts (i.e., printing, rfjprinting, copying, 
etc.) were simply attempts to define the then-current means 
by which duplication could be effected. It is reasonable to 
infer that in 1909, when Congress included “copying” in 
the list of proscribed acts applicable to books and periodicals 
(as well as copyrightable subject matte;r in general), it did 
so in light of the fact that new technologies (e.y., photog- 
raphy) made it possible to duplicate books and periodicals 
by means other than “printing” and “reprinting.” The legisla- 
tive histoiy^ of the 1909 Act says little, one way or the other, 
about 'the matter.® Nevertheless, §§ 1 and 5 are plain and 
unambiguous on their face; and the Supreme Court held 
as recently as 19G8, in Fortnightly Corp.^ supra note 3, at 
394; 

' H.R. Uep. No. 2222, 60th Cong., 2d Sess. 4 (1909) states : 

Subsection (a) of section 1 adopts vritbout change the phraseology of 
section 4952 of the Revised Statutes, ajid this, with the Insertion of the 
word “copy." practically adopts the phraseology of the first copyright 
act Congress ever passed — that of 1799. Many amendments of this were 
suggested, but the committee felt thnt it was safer to retain without 
change the old phraseology which has been so often construed b.v the 
courts. 
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♦ * * § 1 of tlie [Copyright] Act enumerates several 
“rights" that are made “exclusive" to the lioldcr of the 
cop'vrijrht. If a pei-soi , without authorization from tlie 
copyright holder, i)uts a copyrighted work to a u^ within 
the scope of one of these "excluslce rights.'' he infringes 
the copyright. [Emphasis supplied.] 

See also the Register's Report, wherein it is noted at 21-22: 

* * * as several courts have observed, the right em- 
braced in the repetitive terms of section 1(a) is tlie two- 
fold right to make and publish copies. 

This right is the histoi-ic basis of copAn-ight and per- 
tains to categories of copyrighted works. * * ♦ [Em- 
phasis supplied.] 

The burden, therefore, is on defendant to show that Congre^ 
intended the statute to mean something other than what it 
plainly says. Defendant has not carried that burden. 

It is also pertinent that the courts have liberally construed 
the 1909 Act to take into account new technologies by which 
copyrighted works can bo duplicated, and thus infringed. In 
Foj'tnightly Gorp.^ supra note 3, at 395-96, the Court, in 
dealing with copyright infringement relating to television. 



In 1909, radio itself was in its infancy, and television 
had not been invented. IFc read the statutory langwxge 
of 60 years ago in the light of drastic techiwlogwal 
change. [Emphasis supplied.] 

To the same effect is Jerome H. Bemick & Go. v. American 
Automohile Accessones Go..^ 5 F. 2d 411 (6th Cir. 1925), 
cert, denied^ 269 U.S. 556, which stated at 411 : 

* * * the statute may be applied to new situations not 

anticipated by Congress, if, fan-W construed, such situa- 
tions come within its intent and meaning. Thus it has 
been held both in this coptry and England that a photo- 
graph was a copy or infringement of a copyright^ 
en^^itiving under statutes passed before the 
process had been developed, [citations omitted] While 
statutes should not be stretched to apply to new situations 
not fairly within their scope, they should not be so nar- 
rowly construed as to permit their evasion because of 
changing habits due to new inventions and discoveries. 

Furthermore, defendant’s argument that x.^ may copy , 
short of “printing,” “reprinting” and “publishing,” is irrele- 
vant under the facts of this case. NLM and the NIH libraiy 
did not merelv “copy” the articles in suit; they, in effect, 
“reprinted” and “published” them. “Printing” and “reprint- 
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ing” connote making a duplicate original, whether by print- 
ing press or a more modem method of duplication. Macmil- 
lan Go. V. King, 223 F. 862 (D. Mass. 19M) ; M. Kimhkk, 
CovYiUGiiT § 102 (1971 ed.). “Publisliing” means disseminat- 
ing to othei*s, which defendant’s libraries clearly did when 
they distributed photocopies to requesters and users. Macmil- 
lan Go., supra; M. Nimmer, Copyright § 104 (J.971 ed.). 

Defendant's contention that its libraries make only “single 
copies” of journal articles, rather than multiple copies, is 
illusory and unrealistic. Admittedly, the libraries, as a gen- 
ei’al rule, make only one copy per request, usually for ditlei*- 
ent users. But the record shows that the libraries drrplicato 
particular articles over and over again, sometimes even for 
the same rrser within a short tirnespan. E.g., the NIH library 
photocopied the Count I article three times within a .3-rnonth 
period, two of the times for the same reqrrester ; and it copied 
the Count IV and Count V articles twice within a 2 month 
period, albeit for different rrsers. The record also shows that 
NLM will srrpply to requesters photocopies of the same arti- 
cle, one after the other, on corrseerrtive days, even with knowl- 
edge of such facts. In short, the libraries operate corrrpr’ehen- 
sive drrplication systerrrs which provide every year thousands 
of photocopies of articles, many of which are copies of the 
same article ; and, in essence, the systems are a reprint service 
which supplants the need for journal subscriptions. The ef- 
fects of this so-called “single copying” practice on plamtiff’s 
legitimate interests as copyright owner are obvious. The 
Sophar and Heilprin report, at 16, puts it in terms of a color- 
ful analogy: “Babies are still born one at a time, but the 
world is rapidly being overpopulated.” 

Finally, and in any event, there is nothing in the copyright 
statute or the case law to distinguish, in principle, the making 
of a single copy of a copyrighted work from the making of 
multiple copies. The fii-st copyright statute (Act of 1790) 
prortded in § 2 that it was infringement to make “any copy 
or copies” [emphasis supplied] of a copyrighted work. Noth- 
ing in the later statutes or their legislative histories suggests 
that Congress intended to change that concept. And the 
courts have held that duplication of a copyrighted work, even 
to make a single copy, can constitute infringement. ’White- 
Smith Mvcic Go, V. Apollo Go., 209 U.S. 1, 16-17 (1908) ; 
Patterson v. Century Productions, Inc., 93 F. 2d 489, 493, 
35 USPQ 471, 475 (2d Cir. 1937), cert, denied, 303 U.S. 655 



(1938) ; Gi'eenhie v. Noble, 151 F. Siij^p. 45, 63, 113 USPQ 
115,128 (S.D.N.Y.1957). 

The ‘■'fair use’’ defense 

Defendant contends that its copying comes under the doc- 
trme of “fair use’’ of copyrighted works. “Fair use,” a judi- 
cinlly-created doctrine, is a sort of “rule of reason” applied 
by tiio courts as a defense to copyright infringement when 
the accused infringing acts nre deemed to be outside the legiti- 
mate scope of protection afforded copyright owners under 
17 U.S.C. § 1. What constitutes “fair use” cannot be defined 
with precision. Much has been written about the doctrine, 
particularly its i*ationale and scope. See, e.g,, A. Latman, 
Fair Use or Copyrighted Works, Study* No. 14, Copyright’ 
Law Kiwisiox, Studies Prepared for Senate Comai. on the 
Judiciary, 86th Cong., 2d Sess. (I960) ; ComrnGni, Go^^ynght 
Fair Use— Case Law and Legislation, 1969 Duke L.J. 73; 
S. CoiiEN, Fair Use and the Law of Copy-right, ASCAP 
Copyright Layv Sy-yiposiuai (No. 6) 43 (1955) ; W. Jensen, 
Fair Use: As Viewed by the ^^User,” 39 Dicta 25 (1962) ; 
L. Yankwich, What Is Fair the?, 22 U. Ciii. L. Ley. 203 
(1954) ; Note, Fair Use : A Controversial 2'oj)ic in the Latest 
Revision of Our Goinyright Law, 34 U.^CiN. L. Eev. <3 
(1965) ; M. Nimaier, Copy-right § 145 (1971 ed.) ; Sophar & 
Heilprin Report at 15 ; E. Heedhaai, Tape Recording, Pho- 
tocopy-ing and Fair Use, ASCAP Copy-right Law Sy-aipo- 
siUM (No. 10) 75 (1959) ; Crossland, The Rise and Fall of 
Fair Use: The Protection of Literary Materials Agahwt 
Copyright Infringement by New and Developing Media, 20 
S. C.ui. L. Rev. (1968). Some courts haY-'e held thnt the doc- 
trine is but an application of the principle de minimis non 
curat lex nnd, as plaintiff puts it, “comes into play only when 
a relatively small amount of copying takes place.” Principal 
factoi-s considered by the courts in deciding vdiether a par- 
ticular use of a copyrighted work is a “fair use” are (a) the 
purpose of the use, (b) the nature of the copyrighted work, 
(c) the amount and substantiality of the material used in 
relation to the copyrighted work as a whole, and (d) the 
effect of the use on a copyright owner’s potential market for 
his work.’® While these criteria are interrelated and may 



10 HR RCP No. 8.T. 00th Cone.. 1st Scss. (1007), ivhloh rclntcs to revision 
of the copyright laws, notes that those factors are the ones used by the 
courts. At 20-37, there Is a detaUed discussion of “fair use as applicable 
to pbotocopylnfiT for educational pnrpoBes* 
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vary in relative significance, the last one, i.e., the competitive 
character of the use, is often the most important. E.f/.. it has 
been held “fair use” to copy excerpts from literary works for 
purposes of criticism or review (Loew% Inc. v. CBS^ Inc., 
131 F. Supp. 165, 105 USPQ 302 (S.D. Cal. 1955), aff\l suh 
nom. Benny y. Loewis, Irw., 239 F. 2d 532, 112 USPQ 11 (9th 
Cir. 1956), aff'd hy an equally divided Court, 356 U.S. 43 
(1958)) ; or to copy portions of scholarly works {Greenlie 
V. Nolle, sup'a; Holdredge v. Knight Publishing Corp., 214 
F. Supp. 921, 136 USPQ 615 (S.D. Gal. 1963)). However, 
it is not “fair use” to copy substantial portions of a copy- 
righted work when the new \vork is a substitute for, and 
diminishes the potential market for, the original. Hill v. 
Whalen <S^ Martell, Inc., 220 F. 359 (S.D.N.Y. 1914) ; Folsom, 
V. Marsh, 9 F. Cas. 343 (D. Mass. 1841). And it has been 
held that wholesale copying of a copyrighted work is never 
“fair use” (Leon v. Paciiic Tel. c6 Tel. Go., 91 F. 2d 484, 34 
USPQ 237 (9th Cir. 1937) ; Public Affairs Associates, Inc. 
V. Rickover, 284 F. 2d 262, 127 USPQ 231 (D.C. Cir. 1960), 
vacated and remanded, 369 U.S. Ill (1962)), even if done 
to further educational or artistic goals and without intent 
to make profit. Wihtol v. Crow, 309 F. 2d 777, 135 USPQ 
385 (8th Cir. 1962). 

AVhatever may be the bounds of “fair use” as defined and 
applied by the courts, defendant is clearly outside those 
bounds. Defendant’s photocopying is wholesale copying and 
meets none of the criteria for “fair use.” The photocopies are 
exact duplicates of the original articles; are intended to be 
substitutes for, and serve the same purpose as, the original 
articles; and serve to diminish plaintiff’s potential market 
for the original articles since the photocopies are made at 
the request of, and for the benefit of, the very persons who 
constitute plaintiff’s market. Defendant soys, nevertheless, 
that plaintiff has failed to show that it has been haimed by 
unauthorized photocopying; and that, in fact, plaintiff’s 
journal subscriptions have increased steadily over the last 
decade. Plaintiff need not prove actual damages to make out 
its case for infringement. Macmillan Go., supra. Section 1498 
of title 28 U.S.C. provides for payment of “reasonable and 
entire compensation * * * including minimum statutory 
damages as set forth in section 101(b) of title 17, United 
States Code.” See Brady v. Daly, 175 U.S. 148 (1899) ; F. W. 
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Woolwo 7 'th <£• Co. V. Contempoi'ary Arts, Inc., 344 U.S. 228 
(1952). Nimmek, CoryiuoHT § 154 (1971 ed.). Moreover, 
damage may bo inferred in this case from the fact that the 
photocopies aro intended to supplant the original articles, 
^lile it may be difficult (if not impossible) to determine 
the number of subscription sales lost to photocopying, the 
fact x’eniains that each jxhotocopy user is a potential sub- 
scriber, or at least is a potential source of royalty income for 
licensed copying. Plaintiff has set up a licensing program to 
collect royalties for photocopying articles from its journals; 
and among the licensees have been libraries, includiiig a 
government library.” Also, there is evidence that one sub- 
scriber canceled a subscription to one of plaintiff’s journals 
because the subscriber believed the cost of photocopying the 
journal had become less than the journal’s aiuiual subscrip- 
tion price ; and another subscriber canceled a subscription, 
at least in pait because library photocopies were available. 
Loss of subscription (or photucoijying royalty) income is 
particularly acute in the medical journal field. The record 
shows that printing prepai’ution costs are 50-65 percent of 
total cost of publication and that the number of subscrip- 
tions is relatively small. This simply means that any loss of 
subscription sales (or royalty uicome) has the effect of 
spreading publication costs over fewer copies, thus driving 
up steeply the unit cost per copy and, in turn, subscription 
prices. Higher subscription prices, coupled with cheap photo- 
copying, means probable loss of subscribers, thus perpetuat- 
ing a vicious cycle which can only bode ill for medical 
publishing. 

.Defendant’s amici fear that a decision for plaintiff will be 
precedent, for plaintiff’s seeking injunctions against non- 
Govemment libraries, pmsuant to 17 U.S.C. § 101(a), there- 
by interfering with the fr^ flow of technical and scientific 
information tlirough library photocopying. On the basis of 
this record and representations made by. plaintiff’s personnel 
and counsel,, that, fear does not appear to be justified. Plain- 

There i« no ngrccraent, even nmong libraries and Government agencies^ 
of what comititntes “fair uge“ In institutionalized photocopying. The Library 
of Congress will not photocopy copyrighted materials without permission, 
of the copyright owners. Many other libraries follow the General luterlibrary 
Loan Code and engage in “single copy” photocopying* The tl.S. Office of Educa- 
tion, through its Education Uesources Information Center (ERIC) makes 
available current educational and research-related materials. ERIC will not 
copy copyrighted materials without permission of the copyright owner. See 
Sophar and Hellprln report at 39-46. 

454r-788— 72 6. 
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tiff does not seek to enjoin any photocopying of its journals. 
Rather, it merely seeks a reasonable royalty therefor.^* Its 
licensing program would so indicate for, as far as the record 
shows, plaintiff will grant licenses to anyone at a reasonable 
royalty. No doubt, plaintiff would prefer that all of its jour- 
nal users be subscribers. However, plaintiff recognizes that 
this is unrealistic. Some articles in its journals are in greater 
demand than othei’s, and many journal users will not consider 
it economically justifiable to subscribe to a journal simply to 
get access to a few articles. Implicit in plaintiff’s licensing 
program, therefore, is the idea that it is in the best interest 
of all concerned that photocopying proceed witliout injunc- 
tion, but with payment of a reasonable fee. That would ap- 
pear to be a logical and commonsense solution to the problem, 
not imlike the solution provided by the American Society of 
Composers, Authors and Publishere (ASCAP) and Broad- 
cast ilusic, Inc. (BMI) in the field of nr.iusic and the perform- 
ing arts. For a description of how ASCAP and BMI operate 
in a context similar to this one, see Heatings on H.R. It31f7 
and other hills before Subcomm. No. 3, House Gomm. on the 
Judicial']/. 84-th Cong., 1st Sess. 194, 203 (19G5) ; Finkelstein, 
ASCAP as an Example of fh^. Clearing House System in 
Operation^ 14 Copytugiit Soc’y Bull. 2 (1966). 

Defendant says that photocopying by NLM and the NIH 
library is “reasonable and customary” because it complies 
with a longstanding practice of libraries to supply photo- 
copies of parts of scientific works to persons engaged in schol- 
arly research, and is consistent with the terms of the “gentle- 
men’s agi-eement,” earlier noted. The “gentlemen’s agree- 
ment,” drafted in 1935, was the product of meetings and 
discussions between representatives of the book publishing 
industry and libraries. The representatives were interested 
in working out a practical accommodation of the conflict 

^ In his opening statement at trial, plolntilTs counsel said (emphasis 
supplied) : 

The case hns nothing to do with the stopping of photocopying. The 
Commissioner knows that nn injunction Is not available in this court, 
lior %8 plaintiff, In any case, seeking to curtail this use of its articles. 
Similarly, William M. Passano, plnJntUfs Chairman of the Board, stated In a 
hearing before a Senate committee : 

Wo feel that It Is unrealistic and not in the public Interest to consider 
restricting In any way the use of photocopying devices. They serve a 
useful purpose in the dissemination of knowledge. Since we, as publishers, 
are in that business, we certainly don’t want to see the spread of knowl* 
edge curtailed. . . . 

To us the only solution to the problem is a simple system of royalty 
payments with a minimum of red tape. • • • nEIearlngs on Copyright Law 
Eevlson before the Patents, Trademarks and Copyrights Subcomm. of the 
Senate Comm, on the Judiciary. 90th Cong.. 1st Sess. 976 (1967).] 
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between (a) the legitimate interests of copyright owners not 
to have their works copied without compensation and (b) 
the needs of scholars and research workers for copiM of 
parts of copyrighted works for private use in pursuit of 
literary or scientific investigation. The “agreement” was, 
in effect, a promise by the book publishers not to interfere 
with library photocopying under three conditions: (i) the 
library must warn the person for whom the photocopy is 
made that he is liable for any copyright infringement by 
misuse (presumably by making further photocopies), (ii) 
the photocopying must bo done without profit to the library, 
and (iii) the amount copied must not be so substantial as 
to constitute an infringement. The third condition is implicit 
in the “agreement” which says : 

While the right of quotation without permission is 
not provided in law, the courts have recognized the right 
to a “fair use” of book quotations, the length of a “fair” 
quotation being dependent upon the type of work quoted 
from and the “fairness” to the author’s interest. Ex- 
tenawe quotation is obviously inimical to the author's 
interest. * * * It would not he fair to the author or mih- 
lisher to make possible the substitution of the photo- 
stats for the purchase of a copy of the booh itself either 
for an individual lihraf-y or for any peimanent collec- 
tion in a public or reseaivh library. Orders for photo- 
copying which., by reason of their ^ extensiveness or for 
any other reasons., violate this prineiple should not be 
accepted. [Emphasis supplied.] 

The “gentlemen’s agreement” does not have, nor has it 
ever had, the force of law with respect to what constitutes 
copyright infringement or “fair use.” So far as this record 
shows, the “agi’eement” has never been involved in any judi- 
cial proceedings. Nevertheless, the “agreement” is entitled 
to consideration as a guide to what book publishers and li- 
braries considered to be “reasonable and customary” photo- 
copying practices in the year 1935. It has little significance, 
however, to this case. The agreement was drafted on behalf 
of a book publishers’ organization which is now defunct and 
to which plaintiff never belonged. In fact, it appears that no 
periodical piiblishei’s were represented in the organization at 
the time the agi’eement was drafted; and, consequently, the 
“agreement” cannot speak for their interests or problems. 
See the Vamier study at 51, n. 9. Fiirthennoi’e, the “agree- 
ment” was drafted at a time when photocopying was rela- 
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tively expensive and cumbersome ; was used relatively little 
as a means of duplication and dissemination ; and posed no 
substantial threat to the potential market for copyrighted 
works. Beginning about 1960, photocopying changed char- 
acter. The introduction to the marketplace of the office copy- 
ing machine made photocopymg rapid, cheap and readily 
available. The legitimate interests of copyright owners must, 
accordingly, be measured against the changed realities of 
technology. Professor Nimmer in his treatise Copyright cap- 
sules the point at 653 : 

Both classroom and library reproduction of copy- 
righted materials command a certain sympathy since 
they involve no oommercial exploitation and more par- 
ticularly in view of their socially useful objectives. 
'What this overlooks is the tremendous reduction in the 
value of copyHghted works which must result, from a 
consistent and pervasive application of this practice. 
One who creates a wprk for educational purposes may 
not suffer greatly by afi occasional unauthorized repro- 
duction. But if every school room or library may by pur- 
chasing a single copy supply a demand for numerous 
copies through pliotocopymg, mimeographing or similar 
devices, the market for copyrighted educational mate- 
rials would be almost completely obliterated. This could 
well discourage authors from creating works of a scien- 
tific or educational nature. If the ‘progress of science 
and useful arts’ is promoted by granting copyright pro- 
tection to authoi’S, such progress may well be impeded if 
copyright protection is largely undercut in the name of 
fair use. [Emphasis supplied, j 

In any event, the “gentlemen’s agreement” by its own terms 
condemned as “not * * * fair” the miking of photocopies 
which could serve in “substitution” for the original work, and 
further noted that “[ojrders for photo-copying which, by 
reason of their extensiveness or for any other reasons” could 
serve as duplicates of the original copyrighted work “should 
not be accepted.” Thus, the most that can be said for the 
“gentlemen’s agieement” is that it supported (and probably 
still supports) the proposition that it is “reasonable and 
customary” (and thus “fair use”) for a library to photo- 
copy for a patron a part of a book, or even part of a periodical 
article, such as a chart, graph, table, or the like, so long as 
the portion copied is not practically a substitute for the entire 
original work. Other instances of library jiliotocopyiiig may 
also be “fair use.” E.g.^ a library no doubt can replace dam- 

tS; 20 



21 



aged pages of copyrighted works in its collection with photo- 
copies ; can make a small number of photocopies for in-house 
administrative purposes, such as cutting up for cataloging or 
the like ; or can supply attorneys or courts with single photo- 
copies for use m litigation. In all those mstances, and prob- 
ably many moie which might come to mind on reflection, the 
rights of the copyright owner are not materially harmed. The 
doctrine of “fair use” and the “gentlemen’s agreement,” how- 
ever, cannot support wholesale copying of the kind here in 
suit.^® 

Defendant also contends that traditionally, scholars have 
made handwritten coines of copyrighted works for use in 
research or other scholarly ijui-suits; that it is in the public 
mterest that they do so because any harm to copyright owners 
is minimal compared to the public benefits derived there- 
from ; and that the photocopying here in suit is essentially 
a substitute for handcopying by the scholars themselves. 
That argument is not pei-suasive. In the first place, defend- 
ant concedes that, its libraries photocopy substantially more 
material than scholars can or do copy by hand. Implicit in 
such concession is a recognition that laborious handcopying 
and rapid machine phptocopymg are totally different in their 
impact on the interests of copyright owners. Fmthermore, 
there is no case law to support defendant’s proposition that 
the making of a handcopy by scholars or researchers of an 
entire copyrighted work is permitted by the copyright laws. 
Certainly the sbitute does not expressly permit it; and no 
doubt the issue has never been litigated because, as a prac- 
tical matter, such copying is de minimis and causes no real 
threat to the copyright owner’s legitimate right to control 
duplication and dissemination of copyrighted works. The 
photocopying done by NLM and the NIH library, on the 
other hand, poses a real and substantial threat to copyright 
ownei-s’ legitimate interests. Professor Nimmer discusses 
the pomt succinctly, at 653-54: of his treatise, and his lan- 
guage can hardly be improved upon : 

It may be argued that library reproduction is merely 
a more modem and efficient version of the time-honored 
practice of scholars in makmg handwritten copies of 

“The potential pernicious effects of modern, institutionalized photocopying 
of copyrighted works (particularly journal articles) in the name of “fair 
use'* is discussed at length in the Sophar and Heilprln report. The authors, 
at 24 , characterize wholesale copying by libraries as ^*a non-violent form of 
civil disobedience.** 
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copyrighted works, for their own private use. In evaluat- 
ing this argument several factors must be considered. 
In the first place, the drudgery of making handwritten 
copies probably means that sucli copies in most instances 
are not of the complete work, and the quantitative in- 
significance of the selected passages are such as generally 
not to amount to a substantial similarity. Secondly, there 
would appear to be a qualitative difference between each 
individual scholar performing the task of reproduction 
for himself, and a library or other institution perform- 
ing the task on a wholesale basis for all scholars. If the 
latter is fair use, then must not the same be said for a 
non-profit publLshing house that distributes to scholars 
unauthorized copies of scientific and educational works 
on a national or international basis? Finally, it is by no 
means clear that the underlying premise of the above ar- 
gument is valid. 

There is no reported case on the question of whether 
a single handwntten copy of all or substantially all of 
a protected work made for the copier’s own private use 
is an infringement or fair use. If such a case were to 
arise the force of custom might impel a court to rule for 
the defendant on the ground of fair use. Such a result, 
however, could not be reconciled with the rationale for 
fair use suggested above since the handwritten copy 
would serve the same function as the protected work, 
and would tend to reduce the exploitation value of such 
work. Moreover, if such conduct is defensible then is it 
not equally a fair use for the copier to use his own 
photocopying or other duplicating device to achieve the 
same result ? Once this is aclcnowledged to be fair use, 
tlic day may not be far off when no one need purchase 



nological advances may soon make easily and economi- 
cally available. 

To the same effect is a statement in the Vaimer study at 



It has long been a matter of common practice for 
individual scholars to make manual transcriptions of 
published material, though copyrighted, for their own 
private use, and this practice has not been challenged. 
Such transcription imposed its own quantitative 
limitations ; and in the nature of the event, it would not 
be feasible for copyright owmers to control private 
copying and use. But reproduction for private use takes 
on different dimensions when made by modem photo- 
copying devices capable of reproducing quickly any 
volume of material m any number of copies, and when 
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copies are so made to be su^iplicd to other persons. 
Publisher’s copies ai-e bought tor the private use of the 
buyer, and in some circumstances a pei-son suppling 
copies to otliei*s will be competing with the publisher 

and diminishing his market. ... .1 

Not only is such competition unfair to the publisher 
and copyright oivner, but it may be injurious to scholar- 
ship and research. Thus, it has been pointed out that 
wiaespread photocopying of technical journals might 
so diminish tlie volume ot subscriptions for the journals 
as to force the suspension of their publication. 

Also, the Ecgister’s Keport notes at 25-26 : 

Researchers need to have available, for reference and 
study, the growing mass of published material in their 
particular fields. This is true especially, though not 
solelv, of material published in scientific, technical, and 
schoiarly journals. Researchers must rely on hbranes 
for much of this material. Wlien a published copy in a 
library’s collections is not available for loan, which is 
very often the case, the researcher’s need can be met by 
a photocopy. „ , ■ £ 

On the other hand, the supplying of photocopies or 
any work to a substantial numoer of researchers may 
diminish the copyright owner’s market for the work. 
Publishers of scientific, technical, and scholarly works 
have pointed out tliat their market is small ; and they 
have expressed the fear that if many of their potential 
subscribei's or purchasers were funiished with photo- 
copies, they might be forced to discontinue publication. 

Finally, defendant says that it is unconstitutional to con- 
strue tlie copyright law so as to proscribe library photocopy- 
ing of scientific or teclmical writings because such photocopy- 
ing is consonant with the constitutional purpose of copyiight 
“to pioinote the progi'ess of science.” That aigument misses 
the mark. Article I, section 8, clause 8, of the XJ.S. Constitu- 
tion grants to Congress the “Power * * ♦ To Proinote the 
Progress of Science ♦ * * by securing for limited Times to 
Authors * * * the exclusive Right to their * * * Writings * * 
The word “Science” is used in the sense of general knowledge 
rather than the modern sense of phjrsical or biological science. 
/See Rich, Principles of Patentahility^ 28 Geo. Wash. L. Rev. 
393,394^97 (1960) ; H.R. Rep. No. 1923, 82d Cong., 2dScss. 4: 
(1962) ; S. Rep. No. 1979, 82d Cong., 2d Sess. 3 (1952). Con- 
gress has exercised its constitutional power by enacting, and 
revising from time to time, copyright statutes which are the 
method of, and provide a system for, achieving the constitu- 
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ti‘>nal. purpose. The system “i^romotes progress” by encour- 
agiri/g authors to write and publicly disclose their writings; 
by i:oduc:ng publishers and entrepreneurs to invest risk capi- 
tal in the dissemination of authors’ writings; and by requiring 
•jt'ior authoi’s to create new writings, rather than plagiarize 
the old, all of which is in the public interest. Mazer v. Stein, 
347 TJ.S. 201, 219 (1954), reheanng denied, 347 U.S. 949. 
Congress has broad discretion under the Constitution to pre- 
scribe the conditions under which copyright will be granted, 
the only express restriction being that any “exclusive right” 
must be for a “limited time.” Nothing in the present statute, 
its legislative history or the case law suggests that Congress 
intended to exempt libraries or others from liability for 
wholesale copying of copyrighted works, whatever be the pur- 
pose or motivation for the copying. What defendant really 
appears to be arguing is that the copyright law should excuse 
libraries from liability for the kind of photocopying here in 
suit. That, of course, is a matter for Congress, not the courts, 
to consider for it inwlves questions of public policy aptly 
suited to the legislative process. In an analogous context in 
Fortnightly Cory,, supra, Justice Fortas noted at 408 : 

The task of caring for CATV is one for the Congress. 
Our ax, being a rule of law, must cut straight, sharp, and 
deep; and perhaps this is a situation that calls for the 
compromise of theory and for the architectural improvi- 
sation which only legislation can accomplish. 

See also 'White-Smith Music Go., supra, where the Court 
noted at 18, that “considerations [of what the copyright laws 
should provide] properly address themselves to the legisla- 
tive and not the judicial branch of the Government.” 

The license defense 

Defendant says it is licensed to copy the Count I, IV, V, 
and VI articles — by express license with respect to the Count 
I article and by implied license with respect to the Count IV, 
V and VI articles. The articles state on their faces that the 
research work therein reported was supported, at least in 

There has been no dearth of activity to revise the 1909 Copyright Act 
Some of that activity relates to library photocopying problems. See, e.g., 
Hearings on H.R. 4847 and other bills before Subcomm. Np. 8, House Comni. 
on the Judiciary, 84th Cong*, 1st Sees. 448, 469, 1188 (1906) ; S. 697, H.R. 
2512, 90th Cong., 1st Sess. (1967),* 3. 648, 91st Cong., 1st Sess. (1969); 
S. Rep. No. 91-1219, 91st Cong., 2d Sess. 6 (1970) ; S. ^4, 92d Cong., ,Ui 
Sess. (1971). For a brief history of leglslatlye aetlvl^ directed toward 
revision of the 1909 Copyright Act, see Fortnighiiy Corp*, wpra at 896 n. 17 ,* 
UCIiA Project at 981-38. 
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part, by grants from defendant’s Public Health Service. I5y 
way of background, the Public Health Service, through its 
Division of Research Grants, has for many years made 
grants-in-aid of public funds to physicians and scientists 
engaged in medical research. The grants are characterized by 
the Public Health Service as “conditional gifts” and are 
made annually on the basis of research proposals submitted 
to the Public Health Service by prospective grantees. Once a 
grant is made, the grantee is free to use the funds as he sees 
fit. The grantees are not Government employees nor are they 
in the seiwice of the United States, and the Public Health 
Service does not supervise the research work. Typically, 
grantees use the funds to purchase equipment and supplies, 
pay salaries of technicians, pay travel expenses, and the like. 
From time to time, the Division of Research Grants issues 
policy statements setting out the conditions of the grants, 
including the rights and responsibilities of grantees with re- 
spect to patent and copyright matters. All grants are awarded 
subject to the express patent and copyright policy in effwt 
at the time of the grant, unless the Public Health Service 
indicates otherwise. 

Prior to July 1, 1965, it was the express policy of the Pub- 
lic Health Service not to reserve to the Government any 
rights in copyrighted publications stemming from grant- 
funded research. The policy statement in effect between 1956 
and 1959 said that when a grant was made “without condi- 
tion,” any “books or related matter” could be “published pri- 
vately” and the author was fiee to make arrangements with 
a publisher if the Govei'iimcnt huct not contvibuted sup~ 
poHP [Emphasis supplied.] Subsequent policy statements, 
issued in 1959 and 1963, though worded differently, were to 
the same effect and continued the earlier policy. Then, on 
July 1, 1965, the policy was modified. For all grants awarded 
after that date, the Government reserved a royalty -free li- 
cense to “reproduce * * * translate * * * publish * * *, use 
and dispose of” any copyrighted publications resulting from 
“work supported by the Public Health Service.” Grantees 
were still free, however, to arrange for publication and copy- 
right, in the first instance, without approval of the Public 
Health Service. 

The Count I article was coauthored by Dr. Victor A.. Mq-. 
Kusick who for many years received Public Health Service 
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funds to support his research. Tlie article reports the results 
of research work supported in part by such funds and in 
part by private funds. Tlie manuscript for the article was 
submitted to the editor of Medicine on August 19, 1964:, but 
was not published until December 9, 1965. Between tliose 
dates, the manuscript was edited and augmented from time 
to time. Defendant contends that the article reports research 
work done under Public Health Seiwice funds awarded after 
July 1, 1965; and that consequently, the Government has 
an express license to copy the article pursuant to the Public 
Health Service’s post- July 1, 1965 copyright policy. 

The record does not support defendant. The evidence shows 
that between August 19, 1964 and mid-1965, the authors made 
minor changes in the manuscript to reflect continuing re- 
search on the project reported in the manuscript. However, 
after mid-1965 (ie., July 1, 1965), no substantive changes 
were made in the manuscript. Any changes made were, at 
most, editorial in nature. Accordingly, defendant has failed 
to show that the Count I article reports research work done 
with Government funds granted after J uly 1, 1965 ; and the 
Government does not have an express license to copy the 
article. 

There remains to decide whether the Government is im- 
pliedly licensed to copy the Count IV, V and VI articles,^® 
published in the J oumal of Immmology in August 1965. The 
manuscripts w’ere received by the publisher in December 1964. 
Defendant does not contend that the articles report research 
wmrk done under funds awarded the Public Health Serv- 
ice after J uly 1, 1965, and therefore does not contend that the 
Government has an express license to copy. Bather, defend- 
ant says that it has an implied license to copy because the 
Government provided “substantial funds * * * to the au- 
thors of the articles to support the very research work re- 
ported in these articles,” and that a license to copy should be 
implied on “general equitable principles to avoid injustice.” 

In another but analogous context, this court 'has hold that 
when the Government provides funds to contractors for 
research and development, it is entitled to a license to use 
any inventions resulting therefrom, even in the absence of 
an express patent license clause in the contract. Ordnmee 

“Though not urged by defendant, Its arguments for Implied license apply 
equally to the Count I article. 
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Eng^T Corp. v. United States, 68 Ct. Cl. 301, 353 (1929) ; Mvm 
S afety Appliances Co, v. United States, 176 Ct. Cl. 777, 789, 
364 F. 2d 385, 392, 150 USPQ 453, 459 (1966) . This court has 
also held that it will liberally construe patent license clauses 
in Government research and development contracts so as to 
grant to the Government licenses to use inventions developed 
thereunder. AMP Inc, v. United States, 182 Ct. Cl. 86, 389 F. 
2d 448, 156 USPQ 647 (1968), cert, denied, 391 U.S. 964. 
However, an implied license to use patented inventions will 
not be found when a contract contains express language to 
the contrary. Eastern Rotorewft Gorp, v. United States, 181 
Ct. Cl. 299, 384 F. 2d 429, 155 USPQ 729 (1967). Similarly, 
if the Government has an established policy limiting its rights 
in proprietary property, that policy will not be overridden 
retroactively, even on equitable grounds. TeMronvx, Iws, v. 
United States, 173 Ct. Cl. 281, 351 F. 2d 630, 147 USPQ 216 
(1965). 

This case, of couree, is fundamentally different from patent 
license cases because the Public Health Service grants, being 
“conditional gifts,” are not contracts in the same sense as 
Government supply contracts or research and development 
contracts. Nevertheless, the rationale applicable to patent 
license ca,?es would appear sound here because the grants are 
made subject to compliance by grantees with express condi- 
tions and policies of the Government, through the Public 
Health Service. Viewed in that light, defendant cannot pre- 
vail. The Public Health Service had an establislied and 
express policy, prior to July 1, 1965, under which it reseiwed 
neither title to, nor any rights whatsoever in, publications 
stemming from Public Health Service grants. Copyright 
matters were to be dealt with “as if the Government had not 
contributed support.” It is hard to conceive of language which 
more plainly disclaims any ^ervatljn of rights to the Gov- 
ernment. After July 1, 1965, the Public Health Service ex- 
pressly changed its policy | and no doubt the Govenunent is 
licensed to copy, without royalty, publications stemming from 
awards granted thereafter. In sum, defendant has neither an 
expicss nor imi^lied license to copy the Count I, IV, V, and 
VI articles. 

It is pertinent to note that resolution of this issue in plain- 
tiff’s favor should be of minor practical consequence to the 
Government’s future copying of articles stemming from Pub- 
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lie Health Service-funded research. Tlie Sophar and Heilprin 
report found that 85 percent of the material photocopied by 
tr.S. libraries is less than 5 years old, and 90 percent is less 
than 10 years old. Since the Public Health Service’s express 
license policy is nearly 7 years old, most of the Grovenunent’s 
prospective copying (as well as its copying for the past year 
or so) of articles stemming from grant-funded research, will 
be of articles which resulted from grants awarded subsequent 
to July 1, 1965, and will therefore be royalty-free. 

Ill 

Several other points raised by the parties merit comment 
Pefendant notes that the National I<ibrary of Medicine Act 
by which NLM was created (42 U.S.C. § 275, et seq.) pro- 
vides at § 276 (4) that the Secretary of Health, Education,, 
and Welfare, through NLM, shall “make available, through 
loans, photographic or other copying procedures or otherwise, 
such materials in the Library as he deems appropriate 
* * ; and that the Medical Library Assistance Act of 1966 

(42 U.S.C. § 280b-l, et seq.) provides that grants be made to 
medical libraries for, among other things, “acquisition of 
duplicating devices, facsimile equipment * * * and other 
equipment to facilitate the use of the resources of the h- 
brary.” 42 U.S.C. 280b-7. Defendant suggests that by those 
statutory provisions Congress intended to exempt NLM and 
other grantee libraries from the copyright laws. As defendant 
puts it, “* * * the only reasonable interpretation [of the 
statutes] is that Congress knew that fair use would exempt 
such libraries.frc.^ copyright infringement in the established 
use by libraries of such [photocopy] equipment.” There is no 
merit to this. Nothing in the statutes or their legislative his- 
tories says anytliing about the copyright laws, and it cannot 
be inferred that Congress intended the statutes to be in der- 
ogation of the copyright laws, absent an express indication 
to the contrary.^® See generally^ E. Crawford, Statutort 
Construction § 227 (1940) . No court has ever held that “fair 
use” applies to library wholesale photocopying; nor has there 
been a uniform and unchallenged policy among libraries and 
other institutionalized photocopiers on the bounds of “fair 

WR.R. Rep. No. 941, 84th Cone., 2d Sees. (1056) ; S. Rep. No. 2071. 84th 
Cong., 2d S(»s. (1056) ; H.R. Hop. No. 1026, 89th Cong., 1st Sees. (1005) ; 
S. Rep. No. 750, aotii Cong., 1st Seas. (1905). 
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use.” See note 11. Thus, it makes nc sense to impute to Con- 
gress an intent for wliich there is no soimd basis in judicial 
decision, or otherwise. The fact that the statutes authorize 
the libraries to make use, generally, of photocopying equip- 
ment and procedures, is not controlling or even very sig- 
nificant. Much material in library collections is either not 
copyrighted or is material on which the copyright has ex- 
pired; and in either event, the material is in the public 
domain and can be freely copied. 

Furthermore, the record shows that NLM, from the be- 
ginning, has been concerned about complying with the copy- 
right laws and has never considered itself exempt therefrom. 
In 1957, NLM’s Board of Regents discussed the library’s pho- 
tocopying practices and deemed them to create vexing copy- 
right infringement problems. The Director of NLM was of 
the opinion that “sooner or later” the problems would bring 
“a test of the issue in the courts. ” 

Defendant suggested at trial that payment of compen- 
sation to plaintiff for photocopying its journals would create 
a continuing undue and oppressive administrative and finan- 
cial burden on NLM and the NIH library. Defendant has 
not pressed the point in its brief, perhaps because it is clear 
that plaintiff’s right to compensation under 28 U.S.C. 
§ 1498(b) cannot depend on the burdens of compliance. 
Nevertheless, defendant’s point merits comment since courts 
should be mindful of the practical consequences of their de- 
cisions. Based on this record, defendant’s ftars are not justi- 
fied. Both NXiM' and the NIH library already have adminis- 
trative procedures by which they keep detailed records of pho- 
tocopying. Both libraries require that written request slips be 
submitted by requesters of photocopies. The slips are a per- 
manent record of the journals and pages photocopied. It 
would seem a routine, all)eit tedious, matter to cull from 
those records the information necessary to calculate a reason- 
able royalty on the basis of the number of articles copied, 
or perhaps to come up with an acceptable formula for es- 
tablishing a blanket annual royalty payment. Indeed, the 
evidence suggests that this is so. In 1967, NLM temporarily 
stopped photocopying articles from plaintiff’s journals, as a 
result of plaintiff’s charge of copyright infringement and 
requests for a reasonable royaltjy. NLM was able, as a practi- 
cal ma,tter, to flag all requests for photocopies from plaintiff’s 
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journals from April 27, 1967 to May 29, 1967, in order to re- 
frain from copying them. On about May 29, 1967, photo- 
copying was resumed and was monitored for a'bout 90 days. 
Satisfied that the 90-day period was a mpresentative sample, 
NLM found that it would have paid plaintiff about $250- 
$300 if it had acceded to plaintiff’s request for royalty pay- 
ment. The Director of NLM testified that, in his opinion, 
this was “a very small sum — surprisingly small sum.” Simi- 
larly, the NIH librarian testified that payment of royalties 
for photocopying ‘^has nothing to do with the operation of 
the library in the fulfillment of * [its] function. It 
is an economic and budgetary consideration and not a serv- 
ice-oriented kind of thing.” 

Nor does it appear that payment of royalties to other pub- 
lishers will create an undue or oppressive administrative 
burden. The Sophar and Heilpriu report notes, at 58-60, that 
based on a study of the photocopying practices of U.S. libra- 
ries, less than 1,000 publishers provide the material photo- 
copied by libraries, and that about 5 percent of that number 
provide about 40 percent of the material copied. This simply 
means that nearly half of the materials photocopied emanate 
from about 50 publishers. No doubt, the materials photo- 
copied by NLM and the NIH library come from an even 
smaller number of publishers since those libraries are highly 
specialized. In any event, by using modern management 
practices including computers and the like, it would appear 
that NLM and the NIH library can, with minimum disrup- 
tion, cope with the necessary recordlceeping.'^ 



17 It has been suggested that there be established a elearlnghouse for aeeess, 
permissions and payments for pnotoeopylng of eopyrlghte<l materials. The 
elearlnghouse would relieve Institutional eoplers of the burdens of royalty 
distribution and might also be Instrumental In setting up blanket royalty 
arrangements, thus relieving the Institutions from most recordkeeping require- 
ments. See, e.g., the Sophnr and Hellprln report at 82. The clearinghouse 
eoneept has also been alludc<1 to In a eongresslonal report: 

* * * Despite past efforts, reasonable arrangements Involving a mutual 
understanding of what generally eonstltutes aeccptable library praetlees, 
and providing workahlo clearance and licensing conditions, have not been 
achieved and nro overdue. The eommlttee urges all eoncerned to resume 
their efforts to reaeh an accommodation under which the needs of scholar- 
ship and the rights of authors would both be respeeted. [Emphasis sup- 
plied.! [H.n. Rep. No. 83, 90th Cong., 1st Sess. 30 (1007).] 

And It is interesting that Sophar and Hellprln found tJmt librarians favored, 
two to one, the elearlnghouse approaeh to the problem, even though many cf 
those In favor ‘‘Indicated a desire to settle an Increasingly eomplex matter, 
rather than an enthuslastie approval of the idea.** Sophar and Hellprln report, 
at p. V of the Summary. 
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Postscript : The issues raised by this case are but part of a 
larger problem which continues to plague our institutions 
■with ever-increasing complexity— ho-w best to reconcile, on 
the one hand, the rights of authors and publishers under the 
copyright laws with, on the other hand, the technological 
improvements in copying techniques and the legitimate pub- 
lic need for rapid dissemination of scientific and technical 
literature. The conflict is real; the solution not simple. legis- 
lative guidelines seem appropriate.^® The Sophar and Heil- 
prin report, at pp. viii-ix of the Summary, capsules the prob- 
lem in a statement worth quoting : 



From the viewpoint of the information scientist, cqpy- 
n<rht may appear as an impediment to the most etticient 
flow of information. It is apparently a blockage m an 
information system. Our early tendency w^ to oppo^ 
and try to limit the protection and control granted in 
copyright for the sake of efficiency. After careful analy- ^ 

sis we no longer do. 

There is a philosophical reason for not wanhng to 
see copyright destroyed and there are a number of prac- 
tical reasons. The pbilosophical reason is simply a belief 
that copyright is one of a number of ■n’uys in which our 
society expresses its belief and hope that an individual 
can continue his identity in a world of rn^ efforts by 
assuring the individual, his publisher or his a&sociation 
sufficient income from his ideas to mauitam a degree of 
independence. The erosion of the economic v^ue of copy- 
right must lead to federal support of all kmds of writing 
and, of coui-se, control. 

The practical reasons flow from the philosophical rea- 
sons. Publishers, non-profit as well as commercial, will 
simply not be able to continue publislung under an eroded 
system. The scientific and other prof^ional pieties 
which, through their memberslups, have done the most 
to develop information-handling tools and media are 
the ones most hurt by them. A means must be develo]^ 
to assure payment to the copyright owner m return tor 



IS In 1000, several bills were Introauccd In both the Senate ana House to 
ostnbllsh n National CoramIs;)lon on Libraries nnO Information Science. Also 
ill I960 H.R. 8809 was introduced to provide for a “National Science Research 
na!n Processing and Information Ketrlevnl System.” See Wf «®|^®ter of 
Convrlchts Annual Kcp. 0. Earlier, In 1007, the Senate enacted S. 2210, 00th 
Cong 1st Sess., bv which there would he created n commission to study and 
coSc <Wa on tke reproduction and use of copyrighted works. The Houso 
took no action on the bill. 
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unlimited and uncontrolled access to and duplication of 
the copyrighted work. 

Our only concern and “vested interest” in copyright 
since we became interested in the problem “is to find a 
way to protect the ‘exclusive Eight’ of an author to his 
‘Wiitiugs,’ while permitting the advantages of modern 
information dissemination systems to become as useful 
as they may without weakening or threatening the eco- 
nomic urge and the need to create.” We believe the two 
must becorne reconciled, not in the interests of compro- 
mise, but simply because both concepts are too valuable 
for either one to be permitted to severely harm or de- 
stroy the other. 



Findings of Fact 

1. This iii a copyright suit under 28 IT.S.C. § 1498(b). 
“Plaintiff seeks reasonable and entire compensation for alleged 
infringement by the United States of certain copyrights in 
medical journals. 

2. Plaintiff, The Williams & Wilkins Company, is a pub- 
lisher located in Baltimore, Maryland. Though a relatively 
small company, plaintiff is one of the major publishers of 
medical journals in the United States. Plaintiff also publishes 
medical books. Plaintiff is a family-owned corporation, and 
its principal officers are William M. Passano and Charles O. 
Reville. 

3. The Government agency accused of inf ringen- ent is the 
Department of Health, Education, and Welfare, in particu- 
lar the National Institutes of Health (NIH) and the Na- 
tional Library of Medicine (NLM). NIH and NLM are lo- 
cated in Bcthesda, Maryland. 

4. The petition was filed in this court on February 27, 
1968, and was amended on July 23, 1970. The petition alleged 
infringement by reason of the Government’s unauthorized 
photocopying of seven journal articles, identified below as 
Counts I to VII. The amended petition alleged infringement 
by reason of the Government’s unauthorized photocopying 
of one journal article, identified below as Count VIII. The 
articles, and the journals in which they were published, are 
as follows : 
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5. (a) Plaintiff publishes 37 medical journals, all of which 
are copyrighted. Of these, 26 are published in conjunction 
with professional societies, with the copyright being owned 
by plaintiff in 13 of such journals and the societies owning 
the copyright in the remaining 13. The journal Medicine 
is published by plaintiff' for its own benefit, i.e., not in con- 
junction with a professional society. The journal Pharma- 
cological Revie ws is and has been published by plaintiff since 
1909 in conjunction with the American Society for Phanna- 
cology and Experimental Therapeutics. The Journal of 
Immunology is and has been published by plaintiff for about 
50 years in conjunction with the American Association of 
Immunologists. The journal Gastroenterology is and has 
been published by plaintiff' since 1916 in conjunction wnth 
the American Gastroenterological Association. The four 
journals above named arc published with notice of copy- 
right in plaintiff’s name. Plaintiff has contracts with the 
above-noted professional societies, which contracts deal in 
part with copyright. Although there are differences iu 
phraseologj’ among the contracts, such differences have led 
to no problems in dealings between plaintiff and the socie- 
ties with I'espect to copyright matters. So far as the record 
shows, the parties to the contracts consider it the responsi- 
bility of plaintiff to enforce the copyright by granting li- 
censes or instituting appropriate lawsuits. 

(b) The agreement relating to copyright betw'een plaintiff' 
and the American Society for Pharmacologj' and Experi- 
mental Therapeutics (ASPET), under which agreement 
Pharmacological Reviews is published, provides as follows: 

* * it 

5. COPYRIGHT. The Society is solo owner of the 
periodical but for the sake of convenience, copyright 
shall be taken out in the name of the Publisher. Pro- 
curement of copyright of each issue is the duty of the 
Publisher and the costs incident thereto shall be charged 
to the profit-and-loss account of the periodical. The 
Publisher may publish or permit othere to publish ex- 
cerpts from the periodical after publication but such 
excerpting shall not bo so substantial as to interfere 
with the sale of the periodical. 

* * ♦ ♦ 

10. REVERSION OF RIGHTS. In case of bank- 
ruptcy, assignment for benefit of creditors, or liquida- 
tion for any cause of the Publisher, or upon termination 
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of this Agreement for any cause stipulated 

rights conveyed under this Agi-eomentby the Soc ety to 

the Publisher shall revert to tlie Society forthu ith. 

Dhe agreement was in effect at all times here material There 
s no evidence that ASPET objected to, acquiesced in, or 
vas any way involved with, the bringing of this suit by 

■ ''(^rThe agreement relating to copyright between the 
\.merican Association of Immunologists (AAI) and plain- 
:iff, under which agreement the Jau7vial of hnmmology is 
published, provides as follows: 

* 

5 *PROCUREMENT OF COPYItlGHT Th^ Asso- 
ciation is the owner of the periodical but for tbo conven- 
ience of both parties copyright shall be procured by and 
in the name of the Publisher, and the costs incident 
thereto shall be charged to the profit-and-loss account 
of the periodical. The Association rmm tU right to 
have the copyright assigned to the 5 

time in the future this seems desirable. [Emphasis 

supplied.] 

♦ ♦ * ^ 

The agreement was in effect at all times hem material. There 
is no evidence that AAI ever exercised its right to have as- 
signed to it by plaintiff the ownership of any copyright regis- 
tration in the Jouinal of Immunology. Nor is there evidence 
to show that AAI objected to, acquies^ m, or was any way 
involved with, the bringing of this suit by plaintiff. 

(d) Tlie agreement relating to copyright between the 
American Gastroenterological Association (AG A) a^d plain- 
tiff, under which agreement Gastroenterology is published, 
provides as follows: 

♦ ♦ * * 

(9.\ COPYRIGHT. The Association grants to the 
Publisher the exclusive right to copyright, m the name 
of the Publisher, and to renew such copyrights, all maf^e 
rtal published in the said Journal, and to piibhsli the sa d 
work in all languages during the term ot the copy rigl t. 

* * * * * . 

The agreement has been in effect since 1942. There is no evi- 
dence that AGA objected to, acquiesced in, or was in any way 
involved with, the bringing of this suit by plaintiff. 
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6. (a) The Count I-to-Count VIII articles were published 
in their respective journals on or about the dates indicated in 
finding 4. The journals were published with a notice of copy- 
right consisting of the word “Copyright,” the symbol 
the name “The Williams & Wilkins Company,” and the year 
of publication affixed to the title page of, and elsewhere on, 
each journal. In due course, the Register of Copyrights issued 
to plain tiff, with respect to each of the journals, the following 
certificates of registration: 



Journal 



Certtllcate of 
Reclstratlon 
Number 



Mtdkint, Vol. 44, No. 6 B 231073 

Pharmcologkal Review*, Vol. 15, No. 2 B 49574 

The Journal of Immunology, Vol. 95, No. 2 B 216408 

Ottttroenlerologp, Vol. 32, No. 6 B 663158 

Medicine, Vol. 38, No. 4 B 809926 



(b) Only the issue of liability is now before the court; 
accounting, if any, is reserved for later proceedings. De- 
fendant admits that at least one photocopy of each of the 
Count I-to-Count VIII articles was made by defendant’s 
NIH or NLiM without authorization of plaintiff within the 
pertinent accounting period, as follows : 



Article Date Name of 

Photocopied Requester 



Count 1 9/29/(17 Bsckman 

“ “ lO/6/m oabor 

“ “ 10/19/87 Backman 

Count II 9/20/07 McCaUum 

Count III 9/27/67 McEnany 

Count IV 9/27/67 McEnany 

“ " 11/18/67 Reynolds 

Count V 9/27/67 McEnany 

“ 11/18/67 Reynolds 

Count VI 9/27/B7 McEnany 

Count VII 10/1V67 Bird 

Count VIII 1/11/08 Pitcher 

“ '• 1V« Voun, 



The persons named above as “Requester” are all physicians 
or other professional medical personnel who requested from 
NIH or NLM copies of the articles in connection with med- 
ical research work or patient care at NIH or elsewhere. The 
copies were retained by the requesters who, for the most 
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part, kept them in personal hies ns permanent documents for 
later reference and use, or put them in files available for use 
by coworkers or colleagues. The request by Dr. Pitcher of the 
Count VIII article was to NLM through an Array hospital 
library in Japan. All other requests listed above were to the 
NIH library and were made directly by the requester. 

7. The number of subscriptions in the year 1969 and the 
annual subscription prices for the journals involved in this 
suit are as follows: 



Journal 


Approximate 
Number of 


rrlM 


Subscriptions 






6,400 


$12.00 




8,100 


IS. 00 




4,700 


>22.00 






*44.00 




7.000 


1 12.S0 






I2S.00 



> Memben. 
t Nonmeinben. 



8. Plaintiff’s journals, noted in finding 7, are widely dis- 
tributed in medical libraries throughout the country, are 
in the collection at the NIII library and are included on a 
list of journals of widespread availability compiled by NL^l. 

9. (a) Plaintiff’s fuimtion, as a publisher of medical and 
scientific journals and books, is to determine what is needed 
to advance knowledge in the field of medicine j determine 
who is qualified to write on that subject; and edit, produce 
and market their manuscripts. Plaintiff accepts manuscripts 
from physicians anfi related medical professionals for pub- 
lication in an appropriate journal. The considerations which 
influence a contributor of a manuscript as to the journal to 
which to submit the manuscript include (i) the subject mat- 
ter and length of tlie manuscript, (ii) the quality of articles 
published in the journal, (iii) the standing of the journal’s 
editorial board, (iv) tlie nature of the journal’s midership, 
and (v) the circulation of tlie journal. Contributore rarely 
publish their own articles because of the high cost involved 
and because acceptance by a leading journal marlu the article 
as one of high quahty. GiutvocnttToXoQy is considered 
tlie outstanding journal in its speciality field in the United 
States and probably in the world. Contributors submit man- 



m 37 



38 



•uscripts to Medicine because that joui-nal publislics lengthy, 
definitive articles and is well-disseminated. 

(b) A board of editors of each of plaintiff’s journals 
screens the submitted manuscripts, and manuscripts suitable 
for publication are edited and rfivised, as necessary and 
within the discretion of the editors. Often, substantial edit* 
ing is done by the editorial board ; sometimes contributors 
are requii-ed to revise manuscripts prior to acceptance. If a 
jo\irnal is the official organ of a jirofessional society, the so- 
ciety appoints the board of editoi-s. The editors are respon- 
sible to the society and are compensated by the society which, 
in turn, shares with plaintiff the profits from journal sales, 
in accordance with the particular contractual relationship 
between plaintiff and the sotiiety. Revenues from plaintiff’s 
journals are derived largely through subscription sales and 
also through advertising. The American Gastroenterological 
Association and the Amejican Association of Immunolog- 
ists get 50 percent of the profits from Gastroenterology and 
the Journal of Immunology, respectively. The American So- 
ciety for Pharmacology and Experimental Thei*apeutics gets 
90 i)ercent of the profits from Pharmacological Revieios, 
Printing preparation costs are almut 50-65 percent of the 
total cost of publication of plaintifTs journals. 

10. (a) Authors whose manuscripts are accepted and pub- 
lislied by plaintiff, including the authors of the aiticlcs here 
in suit, are not paid monetary compensation by plaintiff; 
moi*eover, some journals inquire that authors pay a fee for 
published pages in excess of a preselected number of pages. 
Authom are, hovever, comi>ensated when plaintiff publishes 
their works by enhancement of their professional status, in 
that their works are screened by highly critical editors and 
are published in journals having wide dissemination and 
high reputation. Ant-hoi's, therefore, submit manuscripts to 
plaintiff for dual purposes: to disseminate medical informa- 
tion for the public welfare; and to seek recognition from the 
scientific community from which flows increased professional 
and economic opimrt unity. Most articles publislied in plain- 
tiff’s journals, and like journals, are the result of research 
work done under private or public grant; and sometimes a 
requirement of the grant is tliat the research worker will seek 
to have the results of the work published. Sometimes, the 
grants include funds to pay for excess-page charges to a jour- 
nal publisher. 

r f . 
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(b) Oi’dinarily, there is no written agi’eement entered into 
between plaintiff and the authors of submitted manuscripts 
with respect to ownership of articles stemming from the man- 
uscripts. However, by longstanding custom and absent any 
w’ritten or oral agreement to the contrary, an author who sub- 
mits a manuscript for publication in i medical or other scien- 
tific iournal assigns to the owner of the journal (i) the au- 
thor’s proprietary rights in any article stemming froin the 
manuscript, (ii) the right to secure statutory copyright in 
any such article, and (Hi) the right to onfoi-ce the copyright 
under the Federal copyright laws. Them is no evidence that 
the anthom of the articles in suit, or any like anthoi’s, evw 
questioned or challenged the ownei-ship rights of plaintiff, 
or any like publisher of journal articles, or the right and 
authority of plaintiff, or any like publisher, to secure and en- 
force the statutory copyright in such articles. ^ ^ 

11. Authoi*s whose articles are published by plaintiff usu- 
ally piiifhase from plaintiff reprints of their articles (on the 
average, about :100) for distribution to interested colleagues. 
In general, the number of reprints purchased by authors, 
per article, has not changed over the past 10 years. Most 
authoi-s distribute reprints free of charge to those lequ^- 
ing them. Depending upon the importance of, and profes- 
sional intei-cst in, a particular article, all reprints are 
distributed by authors within several months up to sevei*al 
yoai-s after piiblicailuu. If someone requests dii-ectly from 
plaintiff a copy of an article appearing in one of plaintiff’s 
journals, plaintiff first refei-s the requester to the autlior for 
a reprint; then offers to sell (eitaer directly or throug a 
licensed reprint house) a back copy of the issue in which the 
article appeared; and, finally, refers the requester to the 
Institute of Scientific Information, plaintiff’s licensee for 
making photocopie.s. (Finding 30.) Authors who want to 
reprint one of their articles from one of plaintiff’s journals 
rotiuest plaintiff's irermission to do so. Others wanting to 
reprint articles from one of plaintiff’s journals usually ask 
l)enni.ssion of the author, as a matter of comtosy, and ask 
permission of irlaintiff, as the copyright owner. 

12. (a) NIH coirstitutcs 10 institutes, each of which is 
concerned with a specialty of health and medical care. Tim 
mission of XIH i.s to advance health and well-being through 
the snpi>ort of research in diseases, the support of educa- 
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tional and medical institutions, and improved biomedical 
communications. Generally, three types of activities are 
carried on by NIH: education and manpower training; 
communication of medical information; and research con- 
ducted by the various institutes. Research, as well as educa- 
tion and manpower training, is performed by Government 
employees of the institutes and also by private persons and 
organizations suppoi*ted by NIH grants. Biomedical com- 
munication is the function of NLM. (Finding 20.) NIH 
employs over 1*2,000 i)ei-sons, 4,000 of whom ara profes- 
sionals and 2,000 of whom have doctoral degrees. In fiscal 
1970, NIH spent over $1.5 billion for medical research, about 
$100 million of which was for intramural medical research. 
The balance was spent either for other intramural programs 
or for giants to outside organizations. 

(b) Total national support of medical research, both Fed- 
eral and non-Federal, has hicreased enormously in the period 
1950-1970. In 1950, only about $1C0 million were spent. By 
1970, the total siient was $2.7 billion. In 1950, the Federal 
Government contributed less than half the funds available 
for medical research. In 1970, the Federal Government con- 
tributed nearly two-thirds. 

13. A library is essential to the conduct of medical research. 
A prmcipal product of rc.search scientists is their publica- 
tions and publication of results is a vital part of research. 
NIH maintains and oi>erates a technical library which is open 
to the public. The library houses about 125,000 to 150,000 
volumes, of which .30,000 are books. The balance is ixjriodicals 
or journals. The NTH library subscribes to over 3,000 dif- 
ferent journal titles, of which 600 are purchased in multiple 
copies. The functions of the NIH library include acquisi- 
tion, selection and cataloging of journal and book materials, 
preparation of refemice service.s, res])onse to queries for 
siiecific information, bibliographic scn'ices, fonnulation of 
computerized .<%ai*ches, a translation unit, housekeeping serv- 
ice, and a library copy service. The library's budget for 1970 
was about $1.1 million. 

14. Tlie NIH librarj’ subscribes to all 37 journals which 
plaintiff publishes. For about one-third of such journals, the 
library gets more tlian one copy. The library gets two copies 
of each of the four journals involved in this suit. 

15. As an integral part of its oi)cration, the NIH library 
operates a comprehensive system of providing photocopies 
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of articles in scientific journals. Photocopy in«^ at the NIH 
librai 7 (as well ns at NL^f) includes milking a photo^phio 
copy of an article on microfilm, and then using the microfilm 
for further photocopying. The NIH photocopying service 
uses two Xerox copying machines and two Recordac micro- 
film cameras. The microfilm cameras are used in conjunction 
with a Xerox Copy-Flo printer to provide NIH personnel 
with pennanent copies of journal articles. The microfilm is 
destroyed after a hard Xerox copy is made. NIH leases its 
Xerox machines from Xerox Corjmrntion which it pays ac- 
cording to the number of pages photocopied. Microfilm used 
to photocopy articles at the NIH library is sent to NTM for 
processing. Such processing could bo done by any commercial 
developer having the necessary enuipment. Four ro^ilarly 
assigned employees operate the NIH photocopy equipment. 

Ill fiscal 1970, tiie library’s photocopying budget vtis ^6,000 
and the library filled 85,744 requests for photoco]>ies of jour- 
nal articles, cmiolltuting about 930,000 pages. The average 
request was about 10—12 pages and the avenige cost per re- 
quest was about $1. 

16. Photocopying services of the NIH library are avail- 
able only to NIH jiersonnel. Members of the general public, 
while they may use the library, are not jiermitted to have 
materials photocopied. Two kinds of service are provided: 
over-the-counter and by mail. To got a photocopy,^ the re- 
que.ster mu.st submit a request slip and an authorization slip. 

Authorization slips permit copying of either 20 pages or 
less, or 6 pages or less. The requirement for authorization 
slips is a budgetary limitation to hold down photocopying 
costs. Costs of library operation, including photocopying, are 
shai-ed by the various institutes of NIH on a pro-rata basis. 

17. (a) The photocopying policies of the NIH library have 
been essentially the same from 1066 to the present. If the li- 
brary subscribes to but one copy of a journal, that copy is 
maintained in the library for the use of readers. If the li- 
brary subscribes to a second copy of a journal, such copy will 

circulate among in.ercstcd jjersons at NIH. Upon the request j 

of interested personnel, articles in journals are photocopied 
at no charge to the requestor. The library’s imlicy on photo- j 

copying is that, as a general rule, only a single copy of a | 

journal article will be made per request and each request f 

is limited to about 40 to 50 pages though exceptions may be, | 
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and in fact have been, made in the case of long articles. Also, 
as a general rule, requests for photocopying are limited to 
only a single article from a journal issue. However, exceptions 
to this general rule ai'e routinely made, so long as substan- 
tially less than an entire journal is photocopied, i.e., less than 
about half of the journal. Coworkers can, and frequently do, 
request single copies of the same aiticle and such requests are 
honored. Also, there is nothing in the library’s photocopying 
policy to prevent a user from returning month after month 
to get photocopies of one or more articles from one issue of a 
journal. 

(b) NIH library pei’sonnel will not knowingly photocopy 
an entii'o issue of u journal. However, it is possible for a sin- 
gle user to moke a series of separate requests which will result 
in the photocopying .of an entiie issue. The photocopy 
equipment operators ai’e instructed to bring to the attention 
of their supervisor what they believe to be attempts to copy 
a substantial part, or all, of a journal issue. Nevertheless, 
cause 0 .* the large volume of photocopying done by the li- 
brary, it is difficult and impractical to police and curb such 
attempts. Sulxstantially moi'e i>eople receive photocopies of 
journal articles from the NIH librarj' than would copy by 
hand sul)stnntial portions of articles. Photocopies made by 
the library are not returned by the users. Sometimes the users 
make further photocopies from photocopies obtained from 
tlie NIH library' to distribute to colleagues or otherwise. 

18. As a general rule, books (or monographs) which carry 
a copyright notice are not photocopied by the NIH library, 
even to Ure extent of a short cliaptcr, without permission of 
the copyright owner. However, under special circumstances 
(the details of which are not clear fmm the reconl) and 
upon authorization of library supervisory personnel, axeep- 
tions are sometimes made to tliis rule to the extent of copy- 
ing small portions, e.g.j charts or graphs, from books (or 
monographs). 

19. Materials (r.e.. books and journals) not owned by the 
NIH library, and which are requested by users, are obtained 
by means of interlibraiy loan. When an interlibrary loan is 
rcqirested, tiro standard interlibraiy loan form is used. Ba- 
sically, the NIH library applies to interlibraiy loan requests 
the same restiictions on photocopying as are applied to re- 
quests filled internally. 



43 



20. (a) The mission of NLM is the exchange and dissemi- 
nation of medical infonnation. NLM began as the library 
of the Surgeon General of tlie Army, which was founded in 
1836. Later such library became the Armed Forces Medical 
Library ; and in 1956, the library was transferred from the 
Department of Defense to the Public Health Service and 
renamed the National Library of Medicine. The statute 
creating NLM is codified as 42 U.S.C. §§ 275-280a ( 1970 ed.) 
wliicli, in relevant part, reads as follows: 

§ 275. Congressional declaration of purpose; estab- 
lishment. 

In order to assist the advancement of medical and re- 
lated sciences, and to aid the dissemination and exchange 
of scientific and other information important to the 
progress of medicine and to the public healthy there is 
established in the Public Health Service a National Li- 
brary of lifedicine (hereinafter referred to in this part 
as the “Library”). 

§276. Functions. 

(a) Tlie Secretary, through tlw Library and subject 
to the provisions of subsection (c) of this section^ shall — 

(1) acquire and preserve books, periodicals, 
printe, films, recoinings, and other library materials 
pertinent to medicine; 

(2) organize the materials specified in clause (1) 
of this subsection bv appropriate cataloging, index- 
ing, and bibl iographicaf 1 isting ; 

(3) publish ana make available the catalogs, in- 
dexeSj and bibliographies referred to in clause (2) 
of this subsection; 

(4) make available, through loans, photographic 
or otlier copying procedures or otherwise, such ma- 
terials in the Library as he dooms appropriate; 

(5) provide reference and research assistance; 

..... 

(6) engage in such other activities in furtherance 
of the purposes of this part os he deems appropriate 
and the Liorary’s resources jiermit. 

* • • • • 

(c) The Secretary is authorized, after obtaining the 
ad\nce and recommendations of the Board (cstahllshed 
under section 277 of this title), to prescribe rulM under 
which the Library will provide copies of its publications 
cr materials, or will maKc available its facifities for re- 
search or its bibliographic, reference or other services, 
to public and private a^ncies and organizations, institu- 
tions, and individuals. Such rules may provide for 
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making available such publications, materials, facilities, 
or services (1) without charge as a public service, or (2) 
upon a loan, exchange, or cliarge basis, or (3) in appro- 
priate circumstances, under contract arnin^ments made 
with n pulilic or other nonprofit agency, organization, or 
institution. 

§ 277. Board of Regents. 

(a) Establishment; composition^ • • • 

There is established in the Public Health Service a 
Board of Regents of the National Library of Medi- 
cine * * *• . 

(b) Duties of Board; * • • 

It. shall be the duty of the Board to advise, consult 
with, and make recommendations to the Secrctarj’ on im- 
portant matters of policy in regard to the Library, in- 
cluding such mattera as the acquisition of materials for 
the Library, the scope, content and organization of the 
Libraiy’s wrviccs, and tlio rules under which its mate- 
rials, publications, facilities, and services shall be made 
available to various kinds of users, ♦ • • 

♦ • • • • 

(b) There is no evidence that the Surgeon General or any 
other agent of defendant has issued regulations implement- 
ing 42 F.S.C. § 276(c). 

(c) The basic function of NLM is to acquire books, jour- 
nals and tlie like relating to health and medicine to assure 
that all medical literature is available at one place. In addi- 
tion to acquisition, NTjM indexes and catalogs medical litera-. 
ture by means of Index Medicue^ which is a compilation of 
citations to about 2,400 leading biomedical journals. Index 
Medicue is sold to tlio medical profession and enables med- 
ical practitioners to keep abreast of the current medical 
literature. NLliPs catalog announces now publications and 
acquisitions by the librarj’, thus providing a ready refer- 
ence for other libraries. 

21, (a) ,N.LM has five operating components, one of which 
is called Library Operations. The Reference Services Divi- 
sion of Library Operations is responsible for administering 
the interlibrary loan sj’stem, whic^ is a ^’stem whereby one 
library may request materials from other libraries. NLM 
also receives requests for loans of materials from Govern- 
ment institutions, medical schools, hospitals, rcsearcli founda- 
tions, private physicians, and private companies including 
drug companies. NL&I provides the same service to com- 
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niercial companies as it does to governmental and academic 
libraries. Keqiiests by commercial companies, particularly 
drug companies, account for about 12 percent of -biLM’s 
service. Upon a request for materials, NLM determines 
whether to loan out the original material or to make photo- 
copies of the material. As a general rule, articles from jour- 
nals, when requested, are photocopied and the photocopies 
given free of charge to the requester, so that, in the case of 
journals, the term “loan” is a euphemism. If NLM receives 
a request for a paid photographic service which otherwise 
meets the conditions of an interlibrary loan, payment is 
I'ejected and a loan or photocopy is funiished free of charge. 

(b) To make photocopies, NLM uses mobile 35-mm. micro- 
film cameras which have an electrical power line overhead 
and can move up and down an aisle of the library. Full-size 
photocopies are then made from tlie microfilm. Most photo- 
copies are made by such microfilm technique. In fiscal 1968, 
NLM received about 127,000 requests for iiiterlibrary loans, 
of wliich about 120,000 were filled by photocopying. Apply- 
ing the average of 10 pages per request, about 1.2 million 
pages were thus photocopied. 

22t (a) Interlibi*ary loan requests must be accompanied by 
a proper form, the format of which is standardized and used 
by libraries and other in.stitutions throughout the United 
States. Tlie loan form, as a general rule, must be signed by 
a librarian. However, NLM will at times honor requests from 
individuals (e.ff., physicians) or nonlibrary institutiona 
Upon receipt of requests for interlibrary loans, NLM stamps 
the requests by date and time, counts them for statistical pur- 
poses, and begins the sorting procedum. Grcnerally, NLM 
docs not know, nor does it make any attempt to find out, the 
purpose of the requests. NLM will supply copies of the same 
journal aiticle. to an unlimited number of libraries requesting 
copies of an article, one after the other, on consecutive days, 
even with knowledge of such facte. 

(b) NLM is a regional medical library and serves the mid- 
Atlantic re/jion. Requests for materials coming from regions 
other than the mid- Atlantic region am generally referred to 
the appropriate regional librarj’, and the requester is advised 
to submit future requests to the appropriate regional library. 
NLM’s stated policy in recent years is not to fill requests for 
copies of articles from any of 104 journals which are included 
on a so-called “widely-available list.” Rather, the requester 
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is furnislicd a copy of the “widely-available list” and the 
names of the regional libraries which are presumed to have 
the journals listed. Exceptions are sometimes made to the 
policy, particularly if the requester has been unsuccessful in 
obtaining the journal elsewhere. The four journals involved 
in this suit arc listed on the “widely-availablo list.” A rejec- 
tion on the basis of the “widely-available list” is made only if 
the article requested was published during the preceding 5 
years. Requests from Government libraries are not rejected 
on the basis of the “widely-available list.” 

(c) NLM’s i>olicy is not to honor an excessive number of 
requests from an individual or an institution. As a general 
rule, not more than 20 requests from an individual, or not 
more than 30 requests from an institution, within a month, 
will be honored. In 1068, NLM adopted the policy that no 
more than one article from a singlo journal issue, or three 
from a journal volume, would be copied. Prior to 1968, NLM 
had no express policy on copying limitations, but endeavored 
to prevent “excessive copying.” As a general nde, requests for 
more than 50 pages of material will not be honored, though 
exceptions are sometimes made, particularly for Government 
institutions. Requests for more than one copy of a journal 
article arc rejected, without exception. If NLAI receives a 
request for more than one copy, a s’ngle copy will be fur- 
nished and the requester advised that it is NLM’s policy to 
funiish only one copy. Generally, requests for photocopies 
from books (or monographs) are rejected. NLM lends books 
(or monographs) for limited periods of time. In special cases 
(the details of which are not clear in the, record) , small por- 
tions of a book (or monograph), c.y., charts or tables, will 
be photocopied. 

23. (a) NLM, from time to time, issues statements to 
other libraries of its interlibrary loan policy. Its policy has 
remained essentially unchanged over the years. The state- 
ment of policy, as of January 19G8, roads in pertinent part as 
follows : 

* te ' * ♦ * 

Renders who cannot obtain medical literature in their 
repons nnd who cannot come to the National Library of 
Medicine in person may use the interlihrarv loan serviM 
of the Lihrarv by applying through a local library «i/o- 
jrrf to compUnnre tcifh the fottoynnq I'egnJ/rfiom and in- 
jitnictivTis and the provisions of the GeneraZ Interlihrary 
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Loan Code. A InrRC number of titles 

guested nt one timffor one applicant or one institution. 

forms of loans 

1 Tlic National Library of Medicine resent the ri^ht 
to detemiine whether material will l>e lent m the original 

of origin.1 rnateri^ 
wiTi Im* supplied without charge to requesting librari^ 
P ot«hi "ates niav be retained permanently by^ 
u-uloss return is specifically requested 

Shire this is au interlibrary loan scn ice, multiple 

Mltil 3 justification NLM 
i««iips or volumes of serials when such loan docs not 
im^ir other service, but in no case wi]l complete issura 
u^s or substantial portions of msuw or volume 
b^ ^ pioTara loan. Copying of complete issues or vo - 
nines luay lie considered under siiecial photographic 

^ 5?oiiginal material will not be lent outside the United 
States. OF IK^UROAVING 

1. Borrowing libraric ; will .submit typed 
tbe interlibrarv Loan Request form approyed by the 
jVmcricaii Library Association. Requests made by letter 
or on other tvpes of forms cannot be proces?e<l and will 
be retrriied to render. Each item or item segment must 

'*2':7Sr orcSaS”m.4Tl^^^ on tho In- 

'"'jj 'fvll Ik autlicnli™to<l. in handwriting, 

In auuSd polwonnel in the horrowlng librara'. fjn- 

lhat undo'?nll hut thu moat imnaua! 
circumstnner^ librarians will avail thcmschcs •• 

^ilrcc^ of their region lieforc directing requests to N LM. 

SPECIAL PHOTOGRAPHIC SER^HCES 

1 Snccial photographic proccdurw are requii^ to 
reiirodiice some itenis in the collection, and a ® 
willbc made for this senice. Cost estimates are avnilaldc 
on request. NLM will consider roqueste for coPF"? 
such ns: ixirtraits, pbotograph.^j ctclungSj and othcrpic- 
torial work: text and line drawings; fareimile reproduc- 
tion.s: long runs of periodicals to complete holdings. 
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2. Admnce payment is rcquiml for all sncIi photo- 
copy inc wl»cn the requests ctnanntc from outsiuc the 
Fcdcrnl Government. Orders for materials in which 
there is a question of eopyrijrht restriction will not Ijc 
accepted for special photographic semdee without an 
nc.'ompnnyiiig ix^miissioii statement from the copyright 
owner. 

(b) NLM o|>oratc~ its intcrlihrary loan system in ac- 
cordance witli the General Ititerlibmry I.<onn Code, as re- 
vised in 1950. Tlic Code states in pertinent part : 

IX. Photoffinphtr Suh^fifufion 

1. Time mav l>e saved in filling the reader’s request 
if, in the application for a loan, willingness is indicated 
to purchase a pliotogi ijihic reproduction as a satisfac- 
tory substitute should the original material l>e unavaila- 
ble for intcrlihrary loan. Tliis is especially applicable to 
periodical and newspaper articles and to typescript 
the.®es. 

2. The type of photographic duplication (as a sub- 
stitute) that is acceptable (c.» 7 .. pliotostat: microfilm — 
negative or twisitive; record print: etc.) and the maxi- 
mum price the Iwrmwing library is willing to pay can 
appropriately lx* indicated on the original request. If 
preferred, the Icmding library may be asked to quote the 
estimated cost of swell a suGstitntion before filling the 
order. 

3. Photographic duplication in lien of intcrlihrary 

loan majf he romplier.ted bv interpretations of copy- 
right restrictions, particularly in regard to photograph- 
ing lehoh of periodicals or books with current 

copyriijhit, or in making uwhiple copies of a 
publication.* 

4. Any request, thcreforcj that indicates acceiHability 
of a photographic substitution, under the conditions de- 
scribed above, should be accompanied by a statement 
with the signature of the applicant attesting to his re- 
sponsibility for observing copyright provisions in his use 
of the photographic copy.* 

5. Requests indicating acceptability of photo^phic 
substitute in lieu of intcrlihrary loan that compTv with 
the alKive provisions are to lie considered 7fOna fide or- 
ders for copying services. The lending library, if 
equipped to do so. may fill such orders with no further 
corre.-pondcnce or delay. 

on photormphtc substitutions «ro on tbr “Oontlo- 

Tiion’s AirrrrTnmt * vrltton !n bj* the NAtlonsl A«*ori?)tlon of Pnb- 
lIshfTs (rpAfUrmed in by its snrt^jsor Iht' Booh PwblU.if ri* Bor^'tinl snd 

the Joint CoTnmltt#*'' on !\fnteTinl« for Resomh (repre 5 *entlng the llbrnrles). 
For the tPtt of fhl* npreero^nt the Joirmol o/ Docvmtntarp 
2:29-?50.MAreh lFlnf!lnir41.1 




%\. l*lio(o<-opipsnt Xl.M.forinlcrlilimiy l«»aii|Mir)>o«<*>.nn' 
prepared ii-sing a niicrofilni camera and a Xerox Co]>y*Flo 
nmcliim*. Copying for in*ho»«sc administrative pjirposes. over- 
sized material, and material in oriental languages is done 
on Direct Copy Xerox 720 macliines. Microfilm is destroyed 
after use. 1 '.ach photocopy produced by the microfilm camera 
includes a statement as follows : 

Tliis is a single piiotostatic copy niadc by the Xational 
library of Medicine for purpo^ of sttidy or research 
in lieu of lending the original. 

2H. .*^ince 1000 through 1970. tlien* has been a steady de- 
dine in the amount of material or nnmlier of requests filleil 
for photocopies throjigh the interlibrary loan program of 
XLM. In 1900, the number of interlibrary loan requests filled 
was 110,573 and in 1970, 93.746. A principal reason for the 
decline is that regional libraries have taken on much of the 
burden of the program. Tlie re^onal lihiaries operate in 
essentially the same manner as XLM except that some, if 
not all of them, charge a fee for ph-Jtocopies furnished to 
requesters. Tlie budget for the intcrlibr>.iy loan operation 
at XLM in fiscal 1909 was $160,152. 

26. The Count I, IV', V', and 'V'l articles acknowledge on 
their faces tlkat the leseareh work reported therein was sup- 
ported in part by grants awarded to the authors by the Public 
Health Service of NIH. 

27. The Division of Research Grants of the Public Health 
Service is a service organization to NIH. Applications for 
grant support from XIII come to the Division of Research 
Grants, which determines the institute of NIH to which they 
shall be referred and the review group to which the applica- 
tion shall be assigned. Such group then reviews the applica- 
tion and determines its scientific merit, and also reviews the 
appli«'atioi. s pro|Kised hudgit with respect to, r.g.. salaries 
for personnel, equipment, supplies and services, travel funds, 
hinds for the purchase of publications or journals, and funds 
for the payment of page charges and other costs of publica- 
tions. The group's recommendation is transmittcG to the ap- 
propriate institute. If a grant is subsequently awarded, the 
appropnlrte'ijist.itnte provides the funds and monitors the 
performance of the work under the grant Grants are 
awarded on an annual basis and are characterized by the 
Public Health Service as “conditional giffs." NIH sometimes 
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indifat^'s at tlic tlint it will support rcncwnl np- 

pliralion?. noncwnl applications arendministcrwl by tlic Di- 
vision of Kcsoardi Grants. Tlic scientific investigator under 
a grant nwanl can ]iiirsiic his research in any manner lie 
feels appropriate, subject to limited budgetary control. Such 
investigators are not Government eniiiloyocs nor arc they in 
the service of the United States; and the Public Health ^rv- 
ice does not exercise supervision over the scientific tochniipies 
Used in tlie research. 

28. 'File Division of Research Orarts, from time to time, 
issues policy statements with respect to (Copyright which set 
out giiitlclines delimiting the rights and responsibilities of 
granh-es under NIH grants. Tlic ]»olicy statements in effect 
for llic years li»r»6 to the present are set out below in snbpara- 
graplis (a) to (d). 

(a) With resiwt to grants awarrled from Xoveml»er lO.'ifi 
to in.'in. the Public TTealth Senicc policy governing copy- 
right was as follows ; 

When a grant or award is made without c« edition and 
a hook ov related material is privately published, the 
author is free to copyright the work and to make ar- 
rang’iiients with his pnhiislieras if the Government had 
not contributed support, 

(h) With respect to grants awarded from to January 
1. the Public Health Service policy governing copy- 
right was as follows : 

Copyright . — Tlie author is free to arrange for copy- 
I’glit witliout reference to the Public Health Service, 

(c) With resx>eet to grants awar/'ed from January 1, 100.^ 
to July 1. 1965, the Public Health Service policy governing 
copyright was as follows : 

rOPYRTGTTT Tiie author is free to arrange for 
copvright witliout approval hy the Public Health 
Seirice. 

(d) With respect to grants awarded on or after July 1. 
1965, the Public Ifealth Service policy governing copyright 
was as follows : 

Copyright Except as otherwise provided in the con- 
ditions of the award, when puhiications result from 
work siipixirted hy the Public Health Service, the au- 
thor is free to arrange for copyright withont approval. 
Any such copyright^ puhiications shall be subject to a 
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rnvnity-fivo. iioii oxrhiftivp, niul irirvoralile lirviisf to 
tlip (tovpmincnt to irproduco tlicm. translntp tlirm. 

Usli tlipin. use nnd dis|K>se of them, and to aiithoriw! 
others to do so. 

29. None of the Count I-to-Coiint VIII articles resulted 
from a ruhlic Health .STviee pnmt which iiii|»ose<l eondi* 
tions expressly nioflifyinfr the ropyi icht |*olicies iiote<l in 
finding 2 S.siihpar.i>rraphs (a) to (c). 

.10. The policy stali-ment date«l .Tuly 1. IPCm (finding 
2<H(d)). was the first piihlic statement hj' the Public Health 
Scrx h>c tl.At it n?served the right to duplicate cojiyrighted 
works which resnlf»'<l from I’lildic Health .S*nice grant?. 
Prior to the Public Health .'Service had not addressed 

itself to the question of whether the Goveminent should have 
a iionexclasivc license in works resulting from grant funds 
though it had for some yeai^ Ireen the j>olicy that such woi-ks 
could Ijc photocopied (up to I.» copies) for in-hoiisc admin* 
istrativc purposes. 

31, Tlie copyright jrolicy of the Public Health Sorx'ice. 
noted in finding 2S(d). which by its terms was to Irecomc 
effective in connection with work snpiwrted by grants 
awarde<l on »>r after .Inly 1. api>eawl in the Fr^thraJ 

in modified form, for the fii^ time on April 2. lOiO. 
at Fefl. Heg. .‘>470 (42 C.F.R. ^ .‘>2.2.1 (revised as of .Ian. 
1,1971)). 

.12. Hr. Victor A. McKusick. a coauthor of the Count I 
article, started research, a'ong with several coworkcre, in 
19.‘> 4 on the srdiject matter of the article. Work has continued 
up to the date of trial. Tlie research was supported in part by 
funds from a Public Healtl Sendee grant: in part by funds 
from grants from the Health Research Council, a private 
trust ; and in part by other funds which cannot be traced to 
any specific grant or agency. The manuscript for the Count I 
article was submitted to the editor of Medu im on August 19, 
UKU, and the article was publi.shcd on iKwinlier 9, 19fi.‘>. 
Changes to reflect ongoing research were made in the manu- 
script by the authors from time to time, up to alxiiit 6 mon^s 
before pvblicf>.tiou (»>., alxmt mid-196.‘>). After about mid- 
1965, any changes in the manuscript were editorial in nature, 
e.g., citations to now articles added as footnotes, styli^ic 
changes, and »hc like.. There is no evideme that tlie article 
reports any suljstantivc research work done under funds from 
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n Public Ifcnltb Senicc granl awnirlcwl on or after .Inly 1, 
jf*05. 

.*K. I)r. (»crab1 (bibbtcin. n manlbor of flic 'Viniii IV arti- 
cle, foinliMcd ivHcan’li Icailiiifr lo its pnbliratinn. nliicb rc- 
Pi-ar'li v. as fiimltHl in |»aH by Public Ilcnltii Son i< c 
Snell pranls mvcrwl flic years in.**s to ’Flic (’omit I\ 

nifirlc c. as piiblislKnl in X\u' Jou t^nl of / tvitninoUnfij in An- 
” 11-1 Tbetc is n«i cviilciKT* fc* show when flic in;iini«rri|»l 

forsnrb ailiclc was rrnnplclcil, tbon^b f be article efafes on its 
face that it was “received fm iniblication” on l)e<Tinl»er I^. 
I'.Kil. Iliere is no evi*lcnce In sbow that fbe article lejs^iteil 
anv snlrstantivc recearrli work done under funds from a 
Piblir ncjdlb Senifv trmnt awartleel on or after .Inly 1, 11HV5. 

l>r. .lolin Cobra, a mantbor of the Count V article, 
conducted .-varcb leadinfi to its publication, wliicli re.searcli 
was funded in part by Public Health Service pranl.s. Tlie 
Count V article was pnblislied in the Joumol of Immonoloffy 
in Anpist 190.5. There is no evidence to sliow w ben the manu- 
script for such article was coniplete<l. tlioiiffli flic article 
jtates on its face that it was “received for pnhliralioir on 
December 17, 1904. Tlicrc is no evidence to show that the ar- 
ticle reported any snbstantive research work done under funds 
from a Public Health Sen icc grant awarrlecl on or after .Inly 
1, 1905. 

35. Dr. Jason T* Starr, a coauthor of the Count VI article., 
comliictcd re<«carcli leading to its publication, which research 
was funded in part by Public Health Service grants. The 
Count VI article was published in the Jmtmal of I mnwoolopy 
in Aiipjrt 190.5. Tliere is no evidence to show- when the manu- 
script for such article was completed, though the article on 
its fac' states that it was “leccived for publication" on Decem- 
ber 2i. 1904. There is no evidence to show that the article 
reported any snbstantive research work done under funds 
from a Public Health Service grant awarded on or after 
July 1. 190,5. 

ak Plaintiff has established a licen.sing program to cover 
various forms of exploitation of its medical journals. The 
program includes the following: 

(i) Upon request, plaintiff grants permission, in the 
form of licenser., for reproducing a journal article as part 
of a newly published lx)ok or for reproducing articles in 
other forms, particularly for use by educational institu- 
tions. 



52 



53 



O 

ERIC 



(ii) Plnintif! I«ns rrccivwl irqiicsls from (tVn-pmniont 
ap'urim and olliprs for Iit'on.<«s to make iniillipic copies 
of journal articles, and plaintiff lias pranlc<l such re* 
quests and has lieeii paid therefor. 

<iii) Plaintiff lias frrantwl lirrnses for tlic dislrihii- 
tion and sale of microfilm editions of its journals, in- 
chidinjrtlip four jounials in siiit.toUni\Trsity Mimililm 
Company, Ann Arbor, Micliipan. and Arcadia Micro- 
films. .Sprinjr Valley, Xew York, in consideration for a 
n»vaUy |>aid to plaintiff. 

( iv) Plaintiff lias j^rantod licenses, for a consideration, 
to two reprint bouses in New York to fnmisli a requester 
with a reprint of a joiinml article or an entire journal, 

(v) Plaintiff lias prante<l a royalty-lrcarinjr license to 
the Institute for Scientific Information, Philadelphia, 
Pennsylvania, to provide requesters with copies of arti- 
cles from plaintiff's journals. 

(vi) Plaintiff lias jrranted to ocveral libraries (Vet- 
erans Administration Hospital library in San Kranci^, 
California, the Dnjfway Technical Ijihrarj’ and tlie M il- 
kin Research Foundation of New \ork) a license to 
make, on a contimiin^r basis, single copies of articles 
from journals in return for tlic payment of royalties. 
.Such licenses, however. ha\i5 not produced royalties to 
date and two of the licenses are no longer in effect. Tlie 
licenw to Wilkin Research Foundation was entered into 
in Fehmary 1070 and provides for a royalty of 5 cents 
per copied page, with accumulated royalties payable 
yearly. 

37. Plaintiff receives ahmit 45 to fiO requests per week to 
make copies from its various publications, alxmt five of such 
requests lieing for copies of single articles from plaintiff’s 
journals. Requests for copies of journal articles me handled 
bv plaintiff as set out in finding 11, 

*.38. Plaintiff receives aliont $6,000 to $7,000 per year for 
permissions granted to individuals to copy journal articles 
(single copies and otherwise). Such receipts ate in addition 
to rovahies received from the Institnte for Scientific Infor- 
mation. reprint houses and microfilm licensing. 

.39. (a) Uetween 1950 and 1969. annual subscriptions to 
Medicine increased from about 2,800 to alwmt 5,400. though 
sidiscriptions decreased slightly frori 1968 to 1969. Annual 
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«til)«cription ■talcs inrn’.i‘-C(l fmni aljonf In nliiMit 

S(V»,000: and total annual inronio iiirrpa««l from nlioiit 
S‘2i{,f»00 to almiit lk*tw<*.*n lOtll ami lOfitt, annual «ub- 

srri|)tion8 to Pharmur-olo^l^l AV**»V»r^» ; »crva«Hl from aljout 
2.000 to nimiit tboiigli snliwrriptions docrraswl sliplitly 

from 1IH»8 to liwn. .Vniiiial «nl»8cription sales incrraswl from 
al) 0 t>t SIO.OOO to nimiit !?21,000; and total annual income in- 
creased from alroiit $22,000 to alw>nt $25,000. Between 1950 
and 1909, annual suliscriptions to tlie Jofimal of Irnmnnot- 
offy increased from almut 2,000 to about 4,700. Annual sub- 
scription sales increased from about $36,000 to about $131,- 
000; and total annual income increased from about $.38,000 to 
about $1.S,%000. Between 19.39 and 1969, annual subscriptions 
to GoMroenteroJopy increa.'wl frwn about 4,100 to kiwnt 7,000. 
Annual subscription sales increased from abou^ $49/XW to 
almnt $1.55,000: and total annual income increase^] from about 
$108,000 to about $244,000. 

(b) Betwts’U 1959 and 1966. plaintitT s annual taxable 
income incrcasetl from $272,000 to $726,000. In 1967. it fell 
to $.389,000: and in 1968. to $4.31,000. PlaintitT s four journals 
in ?-uif account for a relatively small iwreeiitape of plain- 
till's lofal business; and over the years, such jouiuals have 
ln>cn pmiitable. excr’pt tiint the Journal of Immnnology 
sbowe<l losses in tbe iH*riod prior to 1961 : Gn*froenferoJogy 
«li»»wed losses in 1967-6S; and l^harmar-oJogif-al Rerie^rn 
sbowefl a loss in 1969. Profits from tbe journals baro varied 
from less than $1,000 to almiit $1.3,000 annually. PlaintitT s 
share of tbe profits from the Journals piildisbctl under 
contract with mt*dical societies lias rangeil from less than 
$1..' !t) to almut $7, Otto. /C.g.. in 196$. profit from Phnrma- 
roJoptraf RrrU tn, was $1,1.34.44 (on ssilcs of aliout $40,000). 
Tbe profit was divideil. $1.0.39 to A.SPET and $115.44 to 
plaintitT. In 1969. net income from G>iMtroenterolopy was 
$21,312.0$ ton sales of alvmt $24.5,000) and $11.532.3.3 of 
tlinf amount was offset by losses tlie iircvions year, leaving 
a iialaiicc of $9.779.7.3. Tlic lialancc was split brtween plain- 
tiff and AG.V. ]>laintitT getting $4,889.86. 

There is no evidence to show whether any particular 
instance or in.stanccs of iinautliorized photocopying of 
plfiiiititTs journals resulted in the loss of a particular form 
of revenue to plaintiff. It is reasonable to infer from the 
evidence, however, that extensive unautliorixed photocopy- 
ing of plaintiff's journals n?sults in some loss of revenue 
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otlionviso olitainahlc iiiulor plniiitifTs lircnsinfj projrratn- It 
is also irasonaMr to infer flint plaintilT has lost, or failed 
to jret, some nmleJennin '•1 and indctcmiinablc nnnilicr of 
journal snlisrriptions (porliai»s small) by virtue of the 
a\-nilability of nnantborizetl pbotoeopyinfr. There is evidenec 
that in at least one instanee. a snlisrrilier eaneele<l a sulisenp* 
tion to one of plainfilT’s journals lieeanse the snl*seril*er 
lielieve<l that the eost of photoefipyinff of the journal had 
become less than the jonmars annual snliserii>tion price. 
There is evidence that in anotlier instance, a snlws'rilwr cavi* 
i'eled a suliscription at least in part ticcanse library pbofo- 
copics were available. 

40. (a) NIH (and so far as the reoonl shows, N*LM) has 
made no studies to determine the estimated costs over and 
nbo\-c royalties wliich would lie involved in paying pub- 
lishers for iihotocopyinff part or all of their copyrighted 
journals. Tlic costs involved in such an estimate would lie 
essentially the salaries of the people who would make the 
necessary detemiinations. The librarian of NIII tcstifiwl 
that lie is unable to make any estimate of such cost.^ 

(b) In 1TH57, XLM temporarily ceased photticopying arti- 
cles from idainfilTs jonmais. XLM was able, as a pracfjral 
matter, to flap plaintiff s jonmais from April *27. 11H;7 to 
May 29, 1967, in order to refrain temporarily from copying 
from them. Tho flagging of plain' iff s journals was an ad- 
ministrative statistical ojieration performed by a library 
technician in the loan and stack section of NLM. On aljoiit 
May 29. 1967, XLM lesumed photocopying articles from 
plaintiffs jonmais, and for almut 90 days tliereafter. NLM 
monitored such photocopying. Satisfied that such 90-day 
|ieriod was a representative sample-, XLAI found that it 
umild have paid plaintiff about $2.50 to $-300 if it had acc^cd 
to plaintiffs request for 2 cents royalty per page. Tlie Direc- 
tor of NLM testified that, in his opinion, this was “a VC 17 
small sum — surprisingly smaM siiiu." 

41. (a) In 193.5, theiv was issued a joint statement by the 
National Association of Book Publishers and the .loint 
Committi-e on Materials for Research regarding the photo- 
copving by libraries and like institutions of copyrighted 
materials. The statement, later to become known as the 
“gentlemen's agreement,” was the product of meetiiigs and 
discussions between representatives of the book publishing 
industry and research-and-cducation-oriented organizations, 
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surli M libniries. The irpirscnUitit'es were interested in 
workinjor out a practical accommodation of tlic conflict I)c< 
f ween (i) the Intimate interest of copyri^rht owners not to 
hate their works copied without compensation and (ii) the 
newls of scholars and research workers for copies of parts 
of copyriglitctl wurks to use in pursuit of scientific or literary 
in\'estipitinn. The “^rentlemen's ajrrrenient.** nlonjr with tlie 
introduotory statement acconipanyinjr it. reads as follows: 

The tTcdnt Committee on Materials for Research and 
the Hoard of Directors of the National Association of 
Book I’lihlishers. after confer.*ing on the proldem of 
conscientious observance of copyrijftit that faces research 
libraries in connection with the growina: use of photo* 
graphic methods of reproduction, hare agreed upon the 
following statement : 

A library. arehi\Ts office, mnseum. or similar institu- 
tion owTting books or periodical volumes in which copj'- 
right still Mihsists may make and deliver a single plioto- 
graphir n product ion or reduction nf a part thereof to 
a scholar representing in writing that he desires snch 
reproduction in lieu of loan of snch pnhlication or in 
place of manual trnnscri|>tion .Tnd solely for the pur- 
pnw of researeh ; provided 

(1) Tliat the person rereiving it is giren due notice 
in writing tliat he is not exempt from liability 
to tlie copyright proprietor for any infringe- 
ment of copyright by misnse of the reproduc- 
tion constituting an infringement under the 
copyright law; 

(*2) Tliat such reproduction is made and furnished 
withoiit pront to itself by the institution mak- 

The exemption from liability of the library, archives 
office or museum herein provided for shall exter. ' to 
every officer, agent or emplovee of such institnt4on in the 
making and delivery of such reproduction wlieji acting 
within the scope of his authority of employment. This 
exemption for the institution itself carries with it a re- 
sponsibility to see that library employees caution patrons 
against the misiisc of copyright material reprodneed 
pliotographically. 

t'nder the law of copyright, antlwrs or their agents 
are assEiired of “the exclusive ri^t to print, reprint, pub- 
lish. and vend the copynghted work," all or «iy 
part. Tins means that l^ily no individual or institu- 
tion can reproduce by photography or photo-mechanical 
means, mimeograph or other methods of reproductim a 
page or any jiart of a book without the written permis- 
sion of the owner of the copyright. Society, by law, 
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crania this exclusive ri^ht for n tenn of years in the 
Belief that such exclusive control of creative work is 
necessary to encourafre authorship and scholarship. 

Wiilc the right of quotation without jiermission is 
not provided in law, the courts have recognized the right 
to a “fair use" of lxx)k quotations, the length of a “fair” 

? uotntion being dependent upon the tj’pc of work q^uoted 
roin and the “fairness” to the authors interest. Exten- 
sive quotation is obviously inimicnl to the author's 
interest. 

The statutes make no specific provision for a right of 
a research worker to make conics by hand or by type- 
script for his research notes, nut a student has always 
been free to “copy” by hand; and mechanical rcprotluc- 
tions from copyright "material are prcsumablj’ intended 
to take the place of hand tran.«5criptions, and to lx; gov- 
erned by the same principles governing hand transcrip- 
tion. 

In order to guard against any posible infringement 
of cc'pyriglit. however, libraries archives offices and mu- 
seums "should require each applicant for photo-mochani- 
cel reproductions of matenal to assume full responsi- 
bility for such copying, and by his signature to a form 
prin'tetl for Mu; p«i"rposc assure the institution that the 
duplicate being made for him is for his personal use 
only and is to relieve him of the task of transcription. 
The form sliould clearly indicate to tiie applicant that 
he is ohligatcxl under the law not to use the material 
thus copietl from Imoks for any further reproduction 
without the express permission of the copyright owner. 

It would not he fair to the author or puiuisher to make 
possible the substitution of the photostats for the pur- 
chase of a co]>y of the book itself either for an individual 
library or for any pennanent collection in a public or 
research library. Orders for photo-copying which, by 
reas<m of their extensiveness or for any other reasons, 
violate this principle sliould not be accepted. In case of 
doubt as to whether the excerpt reqiiested complies with 
this condition, the fsifj thing to do is to deter action 
until the owner of the copyright has approved the re- 
production. 

Out-of-print books .should likewise be reproduced only 
with permission, even if this reproduction is solely for 
the use of the institution making it and not for sale. 
{signed) ROBERT C. BINKLEY. Chairm>m 

Joint Committee on Materials for Research 
W. W. NORTON, President 
National Association of Book Publishers 
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(1)) In the 19?>0's, ]-)hotocoi)yin<r of l)Ooks and lilce mate- 
rials was clone pnineipally by conventional photogTaphic 
teclmicines. Startiiiit nbont 1900, the new technology of eloc- 
irostatic copyin.ff and other rapid, inexpensive copying toch- 
i!iqnes rosnlted in a drainatie increase in the instances and 
anionnts of photocopying. During the past 10 yoai'S, the pro- 
jirioty of lilmiry pliotoco]iying has been the subject of many 
(lisenssions at meetings and conferences of library and in- 
formation groups. In 1957. the Director of noted that 

“it is possible, if not indeed probable, that the years would 
I, ring, sooner or later, a test of the issue in the courts” posed 
by XDM's photocopying activities and the copyright law. 

(c) Plaintitr's in'incipal officers became aware of large- 
scale library photocopying in about 19G2. Immediately there- 
after, plaintiff's president made his views on the sub)cct 
known to various library groups. In the course of exchanges 
with librarians, plaintitf's president learned of the statement 
called the “(rentlemen's agreement” and expressed his views 
thereon essentially as follows: The statc^ment is inconse- 
(luential to the issues of present-day photocopying because 
(i) it was written in the lOffO's when copying processes con- 
sisted of bhiejirints, photostats or microtilin, processes sig- 
nificantly different from those principally used today, (n) 
one party to the statement (National Association of Book 
Biiblishcrsl is a long-defunct organization to which plain- 
tiff' never iielonged, and (iii) the National Association of 
Book Publishers apirarently consisted not of periodical pub- 
lishers, like plaintiff', bnt'book publishers avIio were con- 
cerned with the publication (and unauthorized photocopy- 
ing) of books (or monographs). 

42. (a) In October 1960, defendant’s General Services Ad- 
ministration issued a handbook, COPYING EQUIPMENT, 
identified by code number FPMR 101-6. The purpose of the 
handbook was to acquaint Government supervisory pei-son- 
nel with the various photocopying machines available on the 
market and to encourage Government agencies to make use 
of such machines in an economic and efficient manner. The 
introduction to the handbook notes as follows. 

IVith the dispersal of office copiers througliout Govern- 
ment agencies, the need for a good hard look at the 
economv and effectiveness of office copying services has 
become increasingly apparent. The^ uncontrolled acqui- 
sition and use of office copying equipment has often re- 
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sultod ill unoconomiosxl mismatches of user 

with machine capabilities and wasteful practices 

operating copying facilities. 

The introduction goes on to say that large organizational 
units should make studies of needs for equipment before mak- 
ing substantial investments. It is further noted: 

Wliere such studies have not been made, an inquiij 
into tlie existing copying facilities will 
tcntial for savings. As a minimum, a goal of lO/o lecluc 
tion in overall copying and related 
would bo feasible. This handbook has been prepaied to 
•niide managers and obhei-s responsible for olfice copying 
hi proi-iding economical and eilective copying service 
which meets user requirements. 

(b) The “Foreword” to the handbook notes in part: 

The impact of document copiers on Federal operations 
ims been substantial just as it has been 
industry. At this writing there are at least ^0^ models 
of copiei-s available from some 37 dillerent manufac- 
tvroii or distributors. The United States Clovernnient 
alone has installed approximately 55 thousand machines 
and the yearly cost of oHice copying is estimated at b 

million dollars. An increasing number of cost-conscio^^^^ 

executives are concerned about the predictions that this 
cost could double within the next 5 years. 

(c) Chapter III of the handbook is entitled “Legal As- 
pects” and reads as follows : 

Copying Laws 

Copying laws are almost in the same category as speed 
limit laws-people forget they arc there. Although the 
former involves much less risk than the latter, the penal- 
ty can be much greater. Most documents which arc pro- 
liibited by law from being copied have their souice in 
State or Federal Government. A partial listing is shown 
in figure 1. In case of doubt, legal advice should be ob- 
tained. 

Copyright Laws 

The most frequently \-iolatcd law is the Copyright Law: 
namely, that law which prohibits the copying of copy- 
righted material without permission. 

The Copyright Law is intended to protect the pub- 
lisher or nn'thor from plagiarism. It gives ^ 

to say who may reproduce his written or published work, 
to p^ont for it.Howover, the current 

widespread use of copying machines m reproducing lit- 
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crai’y works "ocs beyond the question of pla«ri:'iyisni. 
It is bc"inning seriously to affect the sale of published 
works, such as magazines, textbooks, and technical 
papers. Prior to this time, a user of such works desir- 
ing to have ]iosscssion of a copy was obliged to pur- 
chase the publication if he coiilcl not borrow it for an 
indefinite period. Today, it is relatively simple to make 
copies of almost any printed matter by means of the 
office copier. 

Because the copier has macle it easy to reproduce pub- 
lished works, extra precaution is necessary. Where a 
notice of copyright is shown, either on the work itself, or 
by a general statement in the publication, the law is 
clear : it may not be copied unless permission of the pub- 
lisher or author is obtained. Where doubt exists as to 
whether or not an item is copyrighted, the legal officer 
should be consulted. 

Figure 1, accompanying Chapter III, is entitled “Material 
That May Not Be Copied” and notes in part: 

1. Congress, by statute, has forbidden the copying of 
the following subjects under certain circumstances. 
Tliere are penalties of fine or imiirisoiiment imposed on 
those guilty of making such copies. 

:j; ' »!* ^ 

<1. Cojiyrighted material of any manner or kind with- 
out permission of the copyright owner. 

!)t i\t s!« 

43. (a) The Board of Regents of NLM (finding 20(a)), 
at several meetings in 1957, considered the problems of copy- 
right with respect to the operations of NLM. The minutes of 
those meetings are not in evidenep. However, such minutes 
are discussed in a letter dated December 29, 19G5, from Abra- 
ham L. Kaminstein, Begister of Copyrights, to The Honor- 
able John L. ^IcClellan, United States Senate, as follows : 

jjc 

The new law amended a 19-M Public TTealth Service 
Act, which in 1950 was further amended by the transfer 
of the Armed Forces Medical Library to the newly 
established National Library of Medicine. The Act pro- 
vicles, iritei' alia, (42 U.S.C. 276) that the Surgeon Gen- 
eral shall “make available, throu"h loans, fho'tographic 
o)' other coining procedures or ofJieru'ixe, such materials 
as he deems api)ropriate . . [Italics supplied ] The 1956 
amendment to the Publie Health Service Act also pi’o- 
vides for the establishment by the Surgeon General of 
a Board of Regents, whieh as a part of its duties is the 
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[to?] prescribe “rules under which the Lihrury will pro- 
vide copies of its piibliciitions or inuterials. ^ Since the 
provisions of section 31)8 are basically no dilleient iioin 
the i»rovisions of the IDoG ainenchnent. it may lie of inter- 
est to ascertain the administrati^'e interpretation of 
that earlier copying provision. , „ , t 

A study of the niinntes of the Board of liegents dis- 
closes that the agenda for the very first meeting of the 
Board, on March 20, 1957, included the distribution of a 
paper entitled Considerations for the rorimilation of 
Loan Polic}'' (of the National Library of IMeclicine) , That 
paper contains a clear recognition of the copyright 

Pioble^^Q start with, it must be pointed out that there 
are legal restrictions to the unlimited copying of 
published works; restriccions which arc vague in 
some respects but which have been interpreted fairly 
definitely in most. The two most important inter- 
pretations for this problem are that whole works 
may not be copied and that multiple copies may not 

be made.” , ... 

This policy paper was the subject of discussiori at the 
meeting of the Board on April 29, 19o(, at which the 
recommendations were approved. It is significant that 
the minutes of that meeting disclose the following; 

“Dr. Mumford [the Librarian of Congress] raised 
the question of copyright restrictions. It was stated 
that while the recommended new policy would not 
obviate the copyright problems, it would not raise 
more, and probably raise fewer difficulties in this 
area than does the current policy.” 

Further evidence that the Board was aware that copy- 
right problems existed appeared in the minutes of the 
Board meeting for September 23, 1957, in the following 

notation: ^ 

“The Director [of the National Library of Medi- 
cine] expressed his concern ‘with the continuing vex- 
ing problem of copyright restrictions.’ He indicated 
that the Library is proceeding as circumspectly as 
possible, but that it is possible, if not indeed prob- 
able, that the yeare would bring, sooner or later, a 
test of the issue in the courts . . . The Director took 
pains to indicate that despite the difficulties of the 
situation it seemed clear to him that the Library 
could do no other than pursue its present course, 
since a very large part, if not the major part, of the 
Library’s services is dependent upon it.” 

The foregoing would appear to indicate that, from 
the outset of the establishment of the National Library 
of Medicine, there has been an awareness of the existence 
of copyright restrictions with resiiect to the use of the 
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convi-iolitc'd woi-ks in its collcctinns. Nnwhorc. cloos it ap- 
pear that the policy-making body, the Board o I Begeiits, 
considorc'cl that tho, abovo-quotod provision aiitlior- 
iziiii!,' till' Siir^c'on Genoral to make the material iii Iho 
Lihriirv available by “photo<<:rni)liic or other copyini? 
procedures'’ was in any way in derogation or the riglits 
..•ranted under the copyright law to the proprietor ol Gic 
copyri.dit. On the contrary, the evidence indicates that 
the'Lib-ary attempted to fornmlate a policy that would 
take due regard ot the provisions of tho copyright law. 



(b) In 1957, the then-Director of NLM, in discu.ssing the 
problems created by NLM’s policy of providing fi-ce photo- 
copying services, stated as follows ; 

TjCt us now take a. critical look at what ha.s happened 
under these, policies. Free pliotocopying ha.s developed 
beyond reasonable, bounds. For exain])le, in a lecent 
study conducted over a tw'o nioiith jieriod, it was 
that' over 50% of all requests received ^conld be nllec. 
by photocopying journal articles from 125 conimon jour- 
nal titles of' the last live years. , , 

On the face of it, this is a need which the printing 
press, not the CiU^ierm is designed to fill. When le- 
quest' from New York City is received for a photocopy 
of an article wdiich appeared in last month.s JAMA, it 
is apparent that the library is being treated as a cheap 
and convenient reprint service, and not as a hbiury. It 
is felt NLM should not run a copying service per se; 
NLM must operate as a library, and all photocopying 
done should be an extension of normal library 
operations. 

44. The Libraiy of Congress operates a photodiiplication 
service by which it provides photocopies of docimicnts for a 
per-page fee. In 1965, electrostatic positive prints (Xerox) 
were proiddcd at from 16 cents to 85 cents per sheet, depend- 
ing on tho quantity ordered and other factors. A bioclniie 
issued by tho Library of Congress, effective October 1, 1905, 
stated in part: 

Photocopying is done by the Library under the following 
condilions: , 

1. The Library will generally make iiliotodnplicates 
of materials in its collections available for i-esearch use. 
It performs such .service for research, in ai of loan 
of the material, or in place of manual transcription. 
Certain restricted material cannot be copied. Tho Li- 
brary reserves the right to decline to make photo- 
duplicates requested, to limit the number of copies made, 
or to furnish positive prints in lieu of negatives. 
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2. CopyriLrht material uill ordinarily not ho coined 
witiiont the sigiied {lutliorization ol the eopyrig i ■ 
owner. Exceptions to this rule may be inadc in 
lar case.s. All responsibility lor the use mad(*. ot the 
photoduplicates is assiiined by applicant. 

There is no evidence to show the circninstances under which 
the Tjibrary of Congress makes ‘-exceptions’ to its rule 
against, photocopying copyright materials. 

45. The Printing IManagkjiknt Manual of delemlant s 
Department of Health, Education, and Welfare (in effect in 
1962 and 1967) stated as follows with resiiect to copyriglit: 

jf; 

H: * =■= 

A. Geneml . 

^faterial protected by copyright 
110 “ be reprochiced in any fashion, including photo- 
copying or similar techniques, without the express 
perinission of the copyright proprietor ll-.nyever, 
it has been the widespread practice of librai ics to 
have single copies made of copyrighted articles to 
further scholarly research, without consent of the 
copyri'dit proprietor. Therefore, Department Ji- 
braries’^niay make such single copies, but every pre- 
caution should be taken to assure that such single 
copying is done only at the written request 01 an 
employee to further scholarly research. 

Infnngement , ■ ^ ^ 1 • 

1 'Since the Government may be subject to claim 
' or suit for damages, every precaution inust be 

taken to avoid infringement of a copyright by an 
employee of the Department. , 

2 Einployecs should be advised that infringement 
’ of a copyright by an employee of the Department, 

not in the performance of his oflicial duties may 
subject the employee to a suit for damages. 

5 . *>!'** 

HKCOMMKNnKU CoNCUVSlON 01' T..UV 

Upon the foregoing ffiidings of fact and opinion which are 
made a part of the judgment herein, the court concludes as a 
matter of law that plaintiff is entitled to i-ccovcr reasonable 
and entire compensation for infringement of copyright, and 
iudo-ment is entered to that effect. The amount of recovery 
wilfbc determined in further proceedings before a trial com- 
missioner puv.snaiit to Rule 131 (c) . 
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